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inactive corporation may find it advantageous to 
merge their company with an open-end or closed- 
end investment company. 


Gite co of a personal holding company or an 


Under certain conditions such a merger can be effected on 
a tax-free basis. 


This arrangement provides liquidity for all the share- 
holders of the merged company and the indispensable 
investment basics of wide diversification of risk, careful 
selection and continuous portfolio supervision. In addition 
there are the advantages of ready market, indisputable 
valuation and simplicity in making bequests, all of special 
benefit for will and estate purposes. 


Last but not least, tax saving often results, especially as 
long awaited opportunities for sharp reduction in income 
and estate taxes suddenly become practical under the 
changed form of ownership. 


A wide range of merger opportunities is available to suit 
virtually any investment objective. 


Our long identification as leading specialist in the invest- 
ment company field provides interested persons with a 
unique opportunity to explore all facets of this situation 
with experienced advisors. 


Inquiries are invited ...and should be directed to our senior 
partner for prompt consideration. 


ARTHUR WIESENBERGER & COMPANY 


MEMBERS OF NEW YORK STOCK EXCHANGE AND AMERICAN STOCK EXCHANGE 


61 BROADWAY (DEPT. A) « NEW YORK 6, N. Y. 
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Fidelity Trust and Peoples First have now 


consolidated to form the new 











The consolidation of these two recognized banking institutions brings 
a great new bank to the Pittsburgh area. It combines the abilities 
and long experience of outstanding trust personnel, to form one of 
the nation’s largest trust departments. 

The Trust Department of the new Pittsburgh National Bank offers 
comprehensive service in all fields of estate and fiduciary work with 
a background of experience that covers almost a century. 
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Pittsburgh 30, Pennsylvania 
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with monthly supplementation and cumulative pocket parts 


The previous work of the author, "Mertens Law of Federal Income Taxation," 
in 13 Volumes (1942) has long been recognized as the outstanding treatise in 
that field of federal tax law. The new work in the gift tax and estate tax fields 
follows in that tradition; the author’s skill being further sharpened, how- 
ever, by 17 added years of active practice as a specialist in federal taxation. 
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Cover Picture . 
Miami Beach, host city to the 82nd annual 
meeting of the American Bar Association, 
whose Probate and Trust Law Divisions’ 


. . Ocean Front hotels at 


proceedings are reported in this issue. 
Florida is a fast growing field for trust 
business. A study of one county (T&E 
August 58, p. 713) showed a 250% popula- 
tion increase and a growth in assessed 
valuation from $97 million to $224 million 
since 1950. Trust departments of national 
banks alone in Florida are managing assets 
worth more than a billion dollars — almost 
twice the figure only four years ago. Grow- 
ing cooperation of the several members of 
the “estate planning team” is indicated by 
the existence of four active estate planning 
councils in the state: East Coast, Northeast 
Florida, Southeast Florida and St. Peters- 
burg. Favorable tax laws and climate lead 
many to seek a Florida retirement, creating 
some planning and administration problems 
(see p. 940). 








CORRESPONDENCE 


Insurance Issue Timely 


Congratulations upon your Septem- 
ber issue dealing extensively with the 
subject of insurance for personal and 
business planning. The publication is 
especially timely from our standpoint in 


| that the local Association of Life Insur- 





ance Underwriters have scheduled a 
meeting for October 21, to which trust 
officers from area banks have been in- 
vited. I should like to obtain six addi- 
tional copies of the September issue in 
order that we may make them available 
to the Association. The distribution of 
the pamphlet should be very helpful in 
securing the degree of cooperation de- 
sired and sought for by the Life Insur- 
ance Underwriters in inviting the trust 
officers. 


Vernon R. Keiser 


| City National Bank 
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of Clearwater, Florida 


Trusts and Subchapter S Election 


I find Mr. Dauman’s article in the 
current issue of TRUSTS AND ESTATES 
(Sept., p. 838) to be of particular in- 
terest and value. However, with refer- 
ence to his illustration of a problem 
handled by “Mr. and Mrs. E,” under the 
concluding section of “Equality of 
Treatment,” I believe the author has 
erred in stating that a trust can accom- 


| plish the objective insofar as a Sub- 


chapter S corporation is concerned. It 
is my understanding that where a trust 
becomes a stockholder the Subchapter 
S election is automatically terminated, 
which would result in a non psuedo- 
corporation relationship and income 
distribution to the trust subject to the 
double-tax treatment. 


Irving Begelman, C.P.A. 
New York 


[Ed. Note: Our correspondent is cor- 
rect in his understanding of the law. 
The juxtaposition of comments in the 
article was unfortunate, as the author 
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is well aware of the disqualification. 
His point about tax-saving by throwing 
income into the lower tax bracket of 
the trusts is valid without reference to 
subchapter S elections. ] 


Mistaken Insurance Notions 


Your September issue, I found par- 
ticularly interesting. It should go a long 
way to dispel a mistaken notion that I 
have heard expressed in different ways 
by many trustmen. In essence they feel 
that life insurance companies are vio- 
lently opposed to the insurance trust and 
that if they recommend this form of 
settlement openly, the bank will lose 


insurance deposits. I have corresponded 
with a number of top life companies and 
every one that has replied has indicated 
that this was not true and that circum- 
stances in the individual case should 
control. 

Your table on page 837 showing com- 
panies which allow a corporate trustee 
to make a choice of settlement options 
after death of the insured is interesting. 
More interesting would be information 
on which companies allow a corporate 
trustee to elect an option and jater with- 
draw principal at will. One, Connecticut 
General, allows withdrawal not to exceed 
5% per annum. I am led to believe tnat 
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CHARLESTON 26, WEST VIRGINIA 


MEMO TO LAWYERS: — We have been building 


with the Magic Valley for 90 years... 


offering complete trust services for 


corporations and individuals. 
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one, National Life of Vermont pl.ces 
no restriction on later withdrawal, 
Your readers may be able to volun. 
teer more information. 
Fitzhugh D. Staples 
D. D. Staples Associates 
Richmond, Va. 


Outstanding 


In my opinion the September 1959 
edition is the most outstanding I have 
ever seen. Almost every article in it is 
worthy of permanent use by every life 
insurance man in the industry. How 
much do you charge for reprints? 

Perhaps you have some special price 
on bulk quantities of single copies. (Yes. 
—Ed.) Vd sure like to get several and 
use it as a lever to prod all of my men 
into subscribing to your magazine. 

J. R. Barnes, C.L.U. 
General Manager, 
New York Life Insurance Co., 
Denver 


Investment Company Gains to 
Principal 


An opinion just handed down by 
Judge Carter in the Circuit Court of 
Baltimore City holds that capital gains 
dividends of The Lehman Corporation, 
a regulated investment company, are to 
be treated as principal rather than in- 
come for trust accounting purposes. We 
are going to take the case to the Court 
of Appeals for a final adjudication of 
the question in Maryland. 

I know this is a matter of widespread 
interest to the readers of TRUSTS AND 
EsTaTEs, and, indeed, Judge Carter's 
opinion refers several times to the var- 
ious articles in your magazine which 
have dealt with the question. 

Arthur W. Machen, Jr. 
Venable, Baetjer & Howard 
Baltimore 


(Legal editor for Maryland) 
A AA 


WELFARE FUND AUDITS STUDIED 


A 24-page study of some of the tech- 
nical problems facing certified public ac- 
countants who audit employee health, 
welfare, and retirement funds has been 
published by the American Institute of 
Certified Public Accountants. Max E. 
Cooper, CPA, chairman of the Institute's 
labor union and welfare fund committee, 
commented in announcing the publication 
of the pamphlet that “with more and 
more labor and management officials be- 
ginning to rely on the audits of CPAS 
to help protect the interests of workers 
and their families, the accounting pro 
fession has issued the case study 10 
assist members who are called upon to 
perform audits in this specialized field.” 
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PRACTICAL PHASES OF ESTATE AND TRUST 
administration occupied the attention of 
the speakers at the annual meeting of the 
American Bar Association's Section of Real 
Property, Probate and Trust Law. Such 
knotty questions as the allocation of 
stock dividends between income beneficiary 
and remainderman (p. 924), the propriety 
of selling a security in anticipation of 
an unusual stock distribution, (p. 932), 
the choice of state in probating a will 
(p.- 940), and the use of pour-over wills 
particularly with insurance trusts (pp. 
949 and 997) — these unesoteric matters 
brought workaday solutions from experts 
on the platform. Proceedings of the Pro- 
bate and Trust Law Divisions are published 
herein, beginning at p. 922. 


NEW RUSSIAN OFFENSIVE on the ECONOMIC 
FRONT has a significance that we in Amer- 
ica cannot afford to overlook or underes- 
timate. True, the export of Russian prod- 
ucts (at prices dictated by the Soviet 
government) is as yet mostly of token 
dimensions. But we have seen enough of 
their scientific and even consumer prod- 
ucts to concede respect for their ability 
- ruthless as it may be — to penetrate the 
Freedom Curtains with attractive trade 
pacts that carry ill-concealed political 


§ Overtones....e.-- In the lesser developed 


countries they are more and more using the 
ho longer secret weapon of trade agree- 
ments to gain adherence to their cause — 
or at least political passivity. While we 
in America fight our intramural wars of 


jWage and political bureaucracy, the 
7U.S.S.R. presents a solidarity front that 


is going to challenge our position of 


jleadership of the Free World in a most un- 


comfortable manner. The question of our 


future may be succintly summed up by ask- 


ing: "Can other nations afford to buy our 
products"? We have been spoiled by our 


vp Pprosperity," made weaker by our demo- 


qcratic demand for "security," rendered 


increasingly unable to compete by labor 
Costs — and often management featherbed- 


OctoBer 1959 


- - —— 
= “ = . ; . 
= ps : —- E= -2 be igh 
~ ba ~ 4 = a ‘° -—— 
= : > 5 - —* os 3 c 
=. 1 = 4 ° pad = 


‘ 
4 
ty 
ny 
at 
' 


Re % 











ding....--In the accelerated pace of mod- 
ern times we may find that the next two 
years will determine whether we can adjust 
ourselves to our historically unique posi- 
tion of leadership or whether we will find 
that soft and greedy living have priced us 
out of the world's market, politically as 
well as economically. We have been so pre-=- 
occupied with the military dangers that we 
have overlooked the implications of the 
new trade war. Neither Labor, Business nor 
Government has yet produced or urged a 
master plan for meeting this, the real 
threat to our freedom and prosperity. If 
they bog down in the petulant stupidity of 
demanding higher tariff walls or import 
quotes we will only achieve an uneasy 
isolation and produce dry-rot for our 
economy. 


PROCEEDINGS OF THE PROBATE AND TRUST 
Law Divisions published herein give grati- 
fying evidence of the extent to which 
TRUSTS and ESTATES is looked upon as an 
authoritative source of material and media 
for broad coverage. The Magazine is cited 
many times in the addresses and committee 
reports, and accounts for 28 of the 102 
leading articles digested by the Committee 
on Trust and Probate Literature, which 
reviews a great number of law journals and 
trade periodicals. 45 additional articles 
from other publications were noted in the 
Magazine so that readers of T&E can be 
fairly certain to be apprised of the major 
portion of current writings in the fiduci- 
ary world. 


ANOTHER STATE HAS DESERTED THE RANKS of 
legal investment jurisdictions. By recent- 
ly effective statute, fiduciaries in Wis- 
consin will henceforth be guided by the 
prudent man rule. However, there is a 
limitation of 50% on the amount which may 
be invested in common stocks. 


TRUST ACTIVITIES INCREASED IN EVERY 
CATEGORY in almost every state during 
1958, and set new highs for national banks 
in all but one state, according to the an- 
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nual report of the Comptroller of the Cur- 
rency. Fastest growing were investment 
management and other personal agencies. 
Aggregate national bank trust responsibil- 
ities increased from $42.6 billion to 
$46.8 and gross earnings from $129.4 to 
$141.5 million. Stocks accounted for a 
Slightly larger per cent of portfolios and 
bonds for slightly less, but as the Comp- 
troller again pointed out, there is no 
uniform basis of valuation, stocks eSpe- 
cially being understated as many banks re- 
port on unit rather than review or even 
original valuations......Noteworthy was 
the new data on Employee Benefit trusts 
Showing banks having investment responsi- 
bility for $3.7 billion (market value) or 
57% of total of such funds under bank ad- 
ministration. (See p. 1060 for details. ) 


INDIVIDUAL INDEBTEDNESS INCREASED ABOUT 
$6 BILLION in the second’ quarter of '59, 
setting a four-year record. With so much 
practice — and the example set by Congress 
with its recent overriding of the pork- 
barrel veto — the public should be able to 
do even better in coming months, provided 
they don't wear out their cuffs. These 
Statistics do not appear to take into full 
account the great increase in the new na- 
tional "currency": Credit Cards. These are 
not long-term loans but, their convenience 


further encourages spending against ex- 
pected earnings, and bear no extra inter-~ 
est charge. And unfortunately, just when 
people become more conscious of the dan- 
gers of public and private over-spending 
and inflation, Some economist is sure to 
turn up to assure them that debt is really 
a very nice thing, as does Dr. Marshall 
Robinson in his study "The National Debt 
Ceiling" where he opines that it "is the 
handmaiden of prosperity; a lack of growth 
in the debt is the mistress of stagna- 
tion." We can't recall that America was 
Stagnating during the lusty '90s and 
teens when government showed surpluses, 
taxes were nominal and people were saving 
a good deal. 


MUTUAL FUNDS SOLD THROUGH CONTRACTUAL 
PLANS in which the investor agrees to make 
periodic payments over several years and 
has a hefty portion of the salesman's con- 
missions deducted from his early payments, 
much as in insurance, have been gaining 
wide acceptance recently. What they are 
and the advantages they offer are de- 
scribed in a special article by the re- 
search director of one of the leading 
plan-sponsor dealers (p. 1034). The story 
of their recent adoption by some of the 
long eStablished mutuals is told at p. 
1040. 








Helen Rhinehart Heads 
Bank Women 


Helen L. Rhinehart, vice president 


and secretary, Brenton Companies, and © 


assistant vice president, National Bank 
of Des Moines, was elected president of 
the National Asso- 
ciation of Bank 
Women at the an- 
nual convention in 
Milwaukee last 
month. Mrs. Mar- 
ion Anderton, as- 
sistant cashier, 
Bank of America 
N.T.&S.A., San 
Francisco, was chosen vice president. 
Recording secretary is Marie Hulderson, 
assistant cashier, Central National Bank 
and Trust Co., Des Moines; correspond- 
ing secretary, Alice Akes, assistant vice 
president, Decatur County State Bank, 
Leon, Iowa; treasurer, Mrs. Ann Beno, 
assistant cashier, Pullman Trust and 
Savings Bank, Chicago. 

Miss Rhinehart received ‘a B.A. de- 
gree from Grinnell College in 1929 and 
a B.S. at Simmons College. From 1931- 
1942 she served as secretary to the di- 





HELEN L. RHINEHART 
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rector of the [owa Child Welfare Re- 
search Station and Dean of the Grad- 
uate College, University of Iowa. Since 
1943 Miss Rhinehart has been associ- 
ated with W. Harold Brenton, who is 
chairman or president of the 13 banks 
which make up the Brenton Company. 

A report on the panel session devoted 
to trusts and estates will be published in 
the next issue. 


A A A 


Woods Heads C.L.U.’s 
Robert L. Woods, C.L.U., general 


agent in Los Angeles for Massachusetts 
Mutual Life Insurance Co., is the new 
president of the American Society of 
Chartered Life Un- 
derwriters as an- 
nounced at the an- 
nual meeting of 
the membership in 
Philadelphia on 
September 23. 

He succeeds 
William H. An- 
drews Jr., manager 


C.) for Jefferson 


ROBERT L. Woops 


in Greensboro (N. 


Standard Life. 


Other officers whose election was an- 
nounced at the breakfast affair are: vice 
president, Lillian G. Hogue, with New 
York Life in Detroit; secretary, Herbert 
W. Florer, general agent in Boston for 
Aetna Life; and treasurer, Frederick W. 
Floyd, manager in Gloucester City 
(N. J.) for Life of Virginia. 

Membership of the Society now totals 
5,152 with 113 chapters across _ the 
country. 

Mr. Woods is past President of the 
Los Angeles C.L.U. chapter and of the 
local General Agents and Managers As- 
sociation, and is currently president of 
the Massachusetts Mutual General 
Agents Association. A 1933 graduate of 
the University of California at Los 
Angeles, Mr. Woods received his C.LU. 


designation in 1937. 


At the Conferment Exercises 690 men 
and women became Chartered Life Un- 
derwriters. Approximately one-third of 
the recipients were present to take the 
professional C.L.U. pledge as adminis- 
tered for the 32nd year by Dr. S. 5. Hueb- 
ner, President Emeritus of the American 
College. The new C.L.U.’s bring the total 
thus far designated to 8,044. 
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Goodyear builds a giant to do a giant’s job! In 
this 10-foot, two-ton tire is enough rubber for 
320 car tires, enough nylon for 7,200 pairs of 
stockings. It’s the largest tire ever made. 
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Proceedings of American Bar Association 


PROBATE and TRUST LAW DIVISIONS 


OTWITHSTANDING THE COMPETING 
N attractions offered by nature and 
man, the annual meeting of the Ameri- 
can Bar Association’s Section of Real 
Property, Probate and Trust Law played 
to standing room audiences in the 
Gaucho Room of The Americana Hotel 
at Bal Harbour, Miami Beach, on Aug- 
ust 24-25. The attending lawyers were 
rewarded with a program of practical 
discussions on timely topics. 


Following the appointment of the 
Nominating Committee by Section 





J. STANLEY MULLIN DANIEL M. SCHUYLER 


Chairman J. Stanley Mullin of Los 
Angeles at the opening of the Monday 
afternoon session, the Probate Law Divi- 
sion presented its program under the 
aegis of Director J. Pennington Straus 
of Philadelphia. A new approach to the 
problem of apportionment of stock divi- 
dends between income and principal was 
offered by Dean Russell D.. Niles of 
the New York University School of Law. 
His paper was followed by a discussion 
on the somewhat related dilemma of 
a trustee who holds stock on which an 
unusual distribution (e.g. duPont divest- 
ing itself of General Motors stock) is 
announced, with Professor Allison Dun- 
ham of the University of Chicago Law 
School questioning whether a trustee has 
the right to dispose of the stock and thus 
avoid the allocation problem. 


Then came a well tempered appraisal 
of the advantages and disadvantages of 
a testator (in Florida, for example) 
choosing some other jurisdiction in 
which to have his will probated and 
estate administered, This analysis by 
Norman Stallings of Tampa was fol- 





A. B. WOLFE 


CaRL F. SCHIPPER, JR. 
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lowed with a spirited panel discussion 
participated in by Dade County Judge 
Frank B. Dowling, Alice M. Bright of 
Chicago, past Section Chairman Wil- 
liam A. Lane of Miami and Mr. Stall- 
ings, punctuated by commentary from 
members of the audience. 

The Real Property Law Division, 
under the leadership of Paul E. Basye of 
Burlingame, Cal., held its session on 
Tuesday morning, featuring a panel 
demonstration*on the preparation of a 
trial in condemnation proceedings. This 
was led by former Division Director 
Robert H. Frazier of Greensboro, N. C. 

In the Tuesday afternoon period, pre- 
sided over by Trust Law Division Di- 
rector Carl F, Schipper, Jr., of Boston, 
Professor Alan N. Polasky of the Uni- 
versity of Michigan Law School gave a 
comprehensive paper on the statutory 
validation of pour-over bequests to inter 
vivos trusts. There followed a plea by 
William P. Sutter of Chicago for the 
simplification of selected areas of the 
income taxation of estates and trusts. 


a 





EDWARD B. WINN 


HARRISON F. DURAND 


Officers for 1959-60 were elected at 
this closing session: 
Chairman: Daniel M. Schuyler, Chi- 
cago 
Vice Chairman: Carl F. Schipper, Jr., 
Boston 
Secretary: William R. Dillon, Chicago 
Asst. Secretary: P. Philip Lacovara, 
New York 
Vice Chairmen-Divisional Directors: 
Real Property: Albert B. Wolfe, 
Boston 
Probate: Edward B. Winn, Dallas 
Trust: Harrison F. Durand, New 
York 
Council Members: (to fill unexpired 
terms ending 1962) Paul E. Basye, 
Burlingame, Cal.; J. Pennington Straus, 
Philadelphia; (for terms ending 1963) 
Charles A. Woods, Jr., Pittsburgh; 
Christian M. Lauritzen, II, Chicago. 
The proceedings of the Probate and 
Trust Law Divisions including commit- 
tee reports are published herein begin- 
ning at page 924. 





Hendley Heads Underwriters 


William S. Hendley, Jr., agent for Mu. 
tual Life Insurance Co. of New York in 
Columbia, S. C., was elected president of 
The National Association of Life Under. 
writers which met 
in Philadelphia last 
month, for its 70th 
annual convention. 
A graduate of The 
Citadel, Mr. Hend- 
ley has, during his 
22 years in the 
business, held ev- 
ery elective office 
in the Columbia and South Carolina State 
Life Insurance Associations. 


a 3 


W. S. HENDLEY, Jr. 
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North Carolina Trust Division 
Holds Fall Conference 


Pension and profit sharing trusts were 
discussed by Guy L. Fairbanks, Jr., of 
Bowles, Andrews & Towne, as the first 
topic at the fall conference of the Trust 
Division of the North Carolina Bankers 
Association. The trustmen convened in 
Greensboro October 2. The other morn- 
ing speaker was Charles W. Buek, execu- 
tive vice president, United States Trust 
Co., New York. 

“The Development of New Trust 
Business,” presented by David M. Neill. 
trust officer, American Commercial 
Bank, Charlotte, opened the afternoon 
session. After a coffee break, “Topical 
and Important Phases of the Adminis- 
tration of an Estate” were discussed by 
Winfield Blackwell, tax attorney from 
Winston-Salem. Each address of the day 
was followed by a discussion period. 

The dinner speaker was Terry Sar- 
ford, Fayetteville attorney. 


New officers elected were: President: 
J. Bruce King, vice president and trust 
officer, Branch Banking & Trust Co., Wil- 
son; Ist V. P.: Claude L. Batkins, vice 
president and trust officer, Guilford Na- 
tional Bank, Greensboro; 2nd VJ. P.: 
Ralph P. Hardee, trust officer, Guaranty 
Bank & Trust Co., Greenville; Sec. 
Treas.: Fred L. Rodenbeck, Jr., vice presi- 
dent and trust officer, First Union Ne- 
tional Bank, Asheville. 


AAA 


e Harold L. Cheadle, senior economist 
at the Federal Reserve Bank of Chicag®, 
has been appointed secretary of the 
American Bankers Association’s neW 
Committee for Economic Growth without 
Inflation. Chairman of the committee 15 
Casimir A. Sienkiewicz, president of the 
Central-Penn National Bank of Phila- 
delphia. 
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TOO MUCH OF A GOOD THING? 






























































Every lawyer likes to keep busy 
..- but when there’s too much for 
any one man to do, something has 
to give way. The attorney, bur- 
dened by hectic schedules, court 
appearances, appointments... 
sometimes must neglect his usual 
close supervision of his invest- 
ments. There are simply not 
enough hours in the day! 


But ... why take chances in 


TRUST DEPARTMENT 


CITY NATIONAL BANK 


AND TRUST COMPANY of Chicago... 


208 SOUTH LA SALLE STREET 
Telephone: FRanklin 2-7400 





such an area, where neglected de- 
velopments can often affect years 
of careful planning? Especially 
when you can benefit from the in- 
vestment advice and attention to 
detail given you in a City National 
Investment Service Account. 

We shall be happy to discuss 
our Investment Service with you 

. and its personal and profes- 


sional advantages. 
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FOSDICK, CUNNINGHAM AND CHAOS 


Ways Out of Apportionment Dilemma 


HIS PAPER IS CONCERNED WITH THE 

lame-duck effect of the Pennsyl- 
vania equitable apportionment rule as 
applied to stock distributions made after 
the rule has been abolished prospective- 
ly by statute but while it still applies to 
pre-existing trusts: for example, trusts 
created in New York prior to 1926 while 
the Osborne rule’ was in effect, trusts 
created in Pennsylvania prior to 1947, 
when the Uniform Principal and In- 
come Act was adopted,” trusts created 
in New Jersey prior to 1952 when the 
Uniform Act was adopted there,® and 
presumably to many older trusts in at 
least half of our jurisdictions. This 
paper relates, secondarily, to all trust 
instruments whenever executed, which 
contain clauses allocating stock divi- 
dends other than to principal. 


My general purpose is to determine 
how we can most rapidly and effectively 
escape from a rule that is out-dated, ill- 
adapted to present corporation financ- 
ing practices, and unreasonably burden- 
some now that trustees generally di- 
versify investments. There may have 
been a time when book value was more 
reliable than market value, and even 
when there was some correlation be- 
tween par value and real value. There 
may have been a time when earned sur- 
plus accounts were used only for present 
or future dividends. At any rate, times 
have changed. Trustees generally buy 
diversified, listed stocks, in free, un- 
rigged markets: The fimancial. structure 
of corporations is infinitely more com- 
plex than it was in simpler days. We 
live in a different world from that of 
Earp’s Appeal* in 1857 or even that of 
Matter of Osborne® in 1913. 


The rule of equitable apportionment 
as applied to stock dividends is bad 
enough when applied to the common 
garden variety of stock dividends. It is 
much worse when applied to some of 

1Matter of Osborne, 209 N.Y. 450, 103 N.E. 723 
(1913). 

*Pa. Stat. Ann. tit. 20, Sec. 3470.5 (Supp. 1957). 

8N. J. Rev. Stat. 3A:14 A-4. 


428 Pa. 368 (1857). 
5Supra note 1. 
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the exotic hybrids that bloom in the 
present Wall Street greenhouses—forced 
by attempts to save taxes and to get 
wider public participation in stock own- 
ership. I am, therefore, especially con- 
cerned with the types of stock distribu- 
tions involved in such recent decisions 
as the Fosdick case® in New York, the 
Cunningham’ case in Pennsylvania, and 
the Terhune® case in New Jersey. 


Decent Burial of Old Rule 


If you are not convinced that the 
equitable apportionment doctrine as it 
applies to stock dividends should be 
buried as soon as it decently can be, 
read both opinions in the Fosdick and 
Cunningham cases, the recent article by 
Cohan & Dean, “Legal Tax and account- 
ing Aspects of Fiduciary Apportion- 
ment of Stock Proceeds: The Non- 
Statutory Pennsylvania Rules,”® and the 
new edition of Scott on Trusts.?° 

In the first place, the rule (even after 
a century) is too uncertain and difficult 
to apply.! In the second place, the rule 
is too expensive to apply; under a di- 


®In re Fosdick’s Trust, 4 N.Y. 2d 646, 152 N.E. 
228 (1958), rehearing denied, 5 N.Y. 2d 861. 

7In re Cunningham’s Estate, 395 Pa. 1, 149 A. 2d 
72 (1959). 

8In re Terhune, 50 N. J. Super. 414, 142 A. 2d 684 
(1958). 

106 U. Pa. L. Rev. 157 (1957). See also Cohan, 
Solving Apportionment Problems, to be published 
in TRUSTS AND ESTATES [Sept. 1959, p. 899]. 

103 Scott, Trusts, Sec. 236.3 (2d ed. 1956). 

Mr. Justice Bell in his concurring opinion in the 
Cunningham case, supra note 7, 149 A. 2d at 84 
n. 9, pointed out the widespread disagreement and 
confusion in the application of the rule as follows: 

“For example, in Cunningham Estate, three 
Judges of the Orphans’ Court of Philadelphia Coun- 
ty reached one conclusion, one Judge reached a dif- 
ferent conclusion, another Judge reached a still dif- 
ferent conclusion; and the learned Judge of the 
Orphans’ Court of Allegheny County applied a dif- 
ferent yardstick and reached still another conclu- 
sion in his comprehensive 94 page opinion in the 
very recent case of Trimble Estate. Moreover, the 
auditing Judge in Harvey Estate, using only book 
value as a base, laid down a simple formula for de- 
termining distribution of a stock dividend. After 
exceptions, he changed and (still based on book 
value) laid down a different and complex formula. 
Based solely on book value, counsel have suggested 
6 different solutions (which they called mathema- 
tical formulas) for apportioning an extraordinary 
dividend. If market value, or a combination of book 
and market value are used, the possible solutions 
which can be urged will be more than doubled. Fur- 
thermore, attorneys who specialize in trust estates, 
and trust companies throughout the State, very fre- 
quently and widely disagree among themselves as to 
the application of the Apportionment Rule.” 


versified investment policy it may bene. 
fit lawyers and accountants more than 
beneficiaries. Most important, the rule 
is wrong in principle because it does 
not keep in corpus the increase in value 
through appreciation or inflation. If 
intact value is measured in terms of 
1920 or even 1940 dollars, almost all 
recent stock dividends could be paid 
over to income beneficiaries without 
diminishing such earlier dollar values, 

The dissatisfaction with the Pennsyl- 
vania equitable apportionment rule as 
to stock dividends has led to the adop- 
tion of the Massachusetts rule in most 
leading jurisdictions. Unfortunately, 
however, the statutes that abolish that 
rule are generally prospective only. Re- 
cent cases make it imperative that we 
try to hasten the inevitable day when 
quiet and order will descend upon this 
old battlefield. 

May we agree on this: in the case of 
a stock split, there is no transfer to 
stated capital from accumulated earn- 
ings and such a stock split is not an 
apportionable event. Generally there is 
a stock dividend, apportionable under 
the Pennsylvania or Osovorne rules, if 
there is a transfer from earned surplus 
to stated capital of a sum ample enough 
to support the fair value of new shares 
issued simultaneously. 

Several types of stock distributions 
are not clear-cut stock splits or old 


fashioned stock dividends; for example 


(1) stock distributions supported by 
a transfer from earned surplus to stated 
capital in an amount equal to par or 
stated value of the new shares, but in 
an amount substantially less than the 
market or even book value of the new 
shares; (2) stock distributions accom 
panied by transfers, in whole or in part, 
to or from capital surplus. 


Capitalization Less Than Market 
or Book Value 

Is a stock distribution a true stock 

dividend if the amount of earnings capi- 

talized is substantially less than either 

market or book value? The problem is 
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best illustrated by the General Electric 
distribution in 1954 when the common 
stock had a stated value of $6.25 a 
share. The corporation “changed and 
converted” its common stock by ex- 
changing one share of the old no-par 
value stock for three shares of new com- 
mon stock having a par value of $5.00 
per share. The difference between $6.25 
a share and $15.00 for three shares was 
made up by transferring $8.75 from 
earned surplus to the capital stock 
account. At the time of the distribution, 
the new shares were selling at about $40 
on the New York Stock Exchange. In 
other words, the amount transferred 
from earned surplus for each share of 
new stock was about 1/9 of its then 
market value.!? 

General Electric did not denominate 
the distribution as either a stock split 
or a stock dividend. It merely referred 
to the distribution as a “change and 
conversion.” If there had been no trans- 


12°The [New York] Court of Appeals has tradi- 
tionally preferred book value to market value for 
such purposes [i.e., to determine the extent of a di- 
vidend], although it should be noted that this prefer- 
ence was expressed in an era when book value and 
market value were more nearly the same than is the 
case today. Market value today may be several times 
the book value of the corporation; witness the stock 
of General Electric itself, the market value of which 
runs as much as four times the book value.’”’—Brief 
for Amici Curiae, pp. 49-50, In re Fosdick’s Trust, 
5 N.Y. 2d 861 (1958). 


fer from earned surplus to capital ac- 
count, the distribution would have been 
considered to be a stock split, and 
under both the Pennsylvania and 
Massachusetts rules the new stock would 
have taken the place of the old stock in 
the trust and there would have been no 
apportionment or allocation. If there 
had been a transfer from earned surplus 
to capital account in an amount sub- 
stantial enough to correspond with the 
value of the newly issued shares, then 
the resulting distribution would pre- 
sumably have been a stock dividend. 
The General Electric distribution varied 
from either of these alternatives in two 
particulars: (1) the amount transferred 
was dramatically less than either the 
book value or market value of the 
shares; (2) the amount transferred 
from earned surplus represented only 
¥ of the par value of the two new 
shares of stock and hence 14 of each of 
the two new shares was in the nature of 
a stock split.’ 

In the Fosdick case in New York the 
trustee held the General Electric stock 
under an inter vivos deed of trust which 
provided that “any and all stock divi- 
dends” were to be distributed to the 

13In other words, of the three new shares ex- 


changed for one old, 6.25/15 or 5/12 was from stated 
capital and 7/12 was from earned surplus. 





settlor or to his estate and not to the 
income beneficiary of the trust. There- 
fore, if the new shares (or at least 7% 
of the additional shares) were con- 
sidered to be stock dividends, the trust 
corpus would be reduced to approxi- 
mately 14 (5/12) of what it was before 
the distribution. Concomitantly, if the 
clause in the trust had directed that 
stock dividends be paid to the income 
beneficiary, the income beneficiary 
would have taken as income nearly %4 
(7/12) of the prior corpus of the trust. 
This would be true although the ac- 
count available for dividends had been 
debited in dollars only 1/9 of the mar- 
ket value of the stock distributed. If 
there had been no relevant clause in the 
trust instrument, since the trust was 
created before Personal Property Law 
§17a had been adopted, the new stock 
presumably would have been appor- 
tioned under the Pennsylvania rule as 
stated in Matter of Osborne.1* When the 
trust was created in 1918 both the book 
and market values of General Electric 
were very low, and therefore the intact 
value would have been preserved in 
1954 even if only 14 of the stock had 
been retained in corpus. Consequently, 
under the Osborne rule, the entire stock 


14Supra note 1. 
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dividend would have been allocated to 
the income beneficiary. 


How Courts Handled G.E. 


The same General Electric distribu- 
tion has been litigated in other states. 
In re Cunningham’s Estate involved a 
trust under the will of a testatrix who 
died before the Uniform Principal and 
Income Act had been adopted in Penn- 
sylvania. If the distribution had been 
considered a stock dividend, all of the 
dividend not necessary to preserve the 
intact value as of the date of acquisition 
would have been allocated to the income 
beneficiary. The majority opinion held 
that the distribution was not a typical 
stock dividend but a “change and con- 
version” of stock of a type that had 
never been apportioned in Pennsylvania. 
In other words, since the court was not 
embarrassed by any precedents that 
were exactly comparable, it decided to 
respect the policy adopted by the legis- 
lature in the Uniform Principal and In- 
come Act and therefore refused to ex- 
tend the equitable apportionment doc- 
trine to a new situation.!® 


In the Fosdick case, the majority of 
the New York Court of Appeals took 
a different view, holding that since there 
was a transfer from earned surplus to 
capital, the stock distribution was in 
fact a stock dividend (as to % of the 
two additional shares) and that the dol- 
lar amount of the transfer was not de- 
cisive. Therefore, the stock dividend 
should be allocated to the settlor’s estate 
according to the direction of the trust 
instrument. The dissenting judge 


See also In re Fera, 26 N.J. 131, at 141-142, 139 
A. 2d 23 at 29 (1958): 


“There is no doubt that the rule in the Nirdlinger 
case [290 Pa. 457, 189 Atl. 200 (1927) ] attempts to 
do ideal justice between the life cestui and the re- 
mainderman. However, it appears that the rule is 
unworkable in that neither the trustee nor the court 
has the means to determine with any degree of ac- 
curacy what portion, if any, of the sale price of cor- 
porate stock is assignable to the existence of undis- 
tributed earnings. The difficulty, uncertainty and 
expense incident to such a determination would ap- 
pear to outweigh the commendable result sought to 
be achieved.” 











“We will now hear the treasurer's report” 





926 Bar PROCEEDINGS 


thought the law should correspond to 
the general practice of the financial 
community and that what was in practi- 
cal effect and in common contemplation 
a stock split should not be called some- 
thing else because of a rule as technical 
and outmoded as the transfer rule.'® 


Appraisal of Diverse Opinions 


The definition of a stock dividend in 
the majority opinion in the Fosdick case 
has the advantage of certainty. If the 
court’s approval of the transfer test is 
to be applied generally (and not re- 
stricted to the particular language in 
this unusual deed of trust), the simple 
but crude transfer test can lead to un- 
fair, unrealistic and even fantastic re- 
sults. In the eyes of the financial com- 
munity the General Electric distribu- 
tion was more like a stock split. The 
small transfer from earned surplus to 
capital was insignificant compared with 
the value of the stock distributed. 


The dissenting judge in the Fosdick 
case seemed to approve the rules of the 
American Institute of Certified Public 
Accountants when he quoted a law re- 
view comment as follows: 


Under these rules, if the corpora- 
tion’s basic motive for issuing new 
shares is to retain accumulated earn- 
ings, the distribution should be con- 
sidered a stock dividend; but if the 
corporation’s primary purpose is to 
gain the advantages of a stock split- 
up, the distribution should be so re- 
garded. The number of shares issued 
in relation to the number oustanding 
prior to the distribution is an im- 
portant factor in determining the cor- 
poration’s purpose, since usually only 
a distribution consisting of 20 to 25 
per cent or more of the number of 
shares previously outstanding will 
lower the market price and thereby 
accomplish the purposes of a _ stock 
split-up. Though the corporation’s 
representations to its shareholders 
should be one of the principal indicia 
as to the corporation’s purpose in dis- 
tributing new shares, the issuance 
should not be determined a stock divi- 
dend unless it is so small in relation 
to the shares previously outstanding 
that it could not reasonably be ex- 
pected to have an appreciable depres- 
sive effect upon the market price, and 
unless the new shares are capitalized 
out of earned surplus at the fair 
value of the shares.17 


This test is as uncertain and difficult 
to apply as the doctrine of equitable 
apportionment itself. How can a trustee 
with a diversified portfolio of invest- 
ments take time to determine what the 


16See Comment, 32 N.Y.U. L. Rev. 878, 882-884 
(1957). 

'TJbid. In re Fosdick’s Trust, supra note 6 at 656, 
657-658, 152 N.E. 2d at 234, 235 (1958) (dissenting 
opinion). 








corporation’s dominant motive was in 
issuing new shares? 


The dissenting judge gave a second 
alternative that is more appealing and 
more certain: “Under no circum. 
stances should such shares . . . be held 
to constitute a stock dividend, in excess 
of the proportionate number which the 
earnings capitalized by the corporation 
would at that time have bought in the 
market.”18 This view is much like the 
settled rule in New Jersey. When the 
amount of earnings capitalized is less 
than market value of the new shares, the 
income beneficiary is given a lien on 
the stock distributed in the amount in 
cash that the earned surplus account 
was debited.!® The two views work out 
the same except the Fosdick dissent 
gives the beneficiary the tax advantage 
of receiving stock. 


The majority in the Fosdick case held 
that the distribution was a stock divi- 
dend under the transfer rule and hence 
was allocable to the estate of the settlor 
under the clause in the trust deed. If 
there had been no clause, the new shares 
presumably would have been appor- 
tioned under the Osborne rule. The ma- 
jority opinion has been so construed by 
lower courts.”° 


The Pennsylvania court in_ the 
Cunningham case held that the very 
same General Electric Company distri- 
butions was not an apportionable stock 
dividend to any extent—not even in 
the amount by which the earned sur- 
plus account was debited.” 


If the General Electric distribution 
had been litigated in New Jersey (and 
had been held at least pro tanto to be 
a stock dividend) then the income 
beneficiary would have been entitled in 
cash to the amount that earned surplus 
account had been debited. 

At this point all I want to suggest is 
the diversity of judicial opinion and 
the dilemma of the trustee who must de- 
cide what to do with subsequent stock 


18In re Fosdick’s Trust, supra note 6 at 658-659, 
152 N.E. 2d at 235. 

19See In re Wehrmane’s Estate, 41 N.J. Sup. 158, 
124 A. 2d 334 (1956, Ch. Div.), aff’d 23 N.J. 205, 128 
A. 2d 681 (1957); Lang v. Lang’s Executors, 57 
N.J. Eq. 325, 41 Atl. 705 (E. & A. 1898); Ballantine 
v. Young, 79 N.J. Eq. 70, 81 Atl. 119 (Ch. 1911); 
Day v. Faulks, 79 N.J. Eq. 66, 81 Atl. 354 (Ch. 
1911), aff'd. 81 N.J. Eq. 173, 88 Atl. 384 (E. & A. 
1912). 

20See In re Blake’s Estate, 14 Misc. 2d 169, 177 
N.Y.S. 2d 255 (Surr. Ct. 1958); In re Lage’s Estate, 
14 Misc. 2d 1043, 180 N.Y.S. 2d 791 (Surr. Ct. 
1958); In re Leask’s Estate, 182 N.Y.S. 2d 510 
(Surr. Ct. 1958); In re Tealdi’s Trust, 182 N.Y.S. 
2d 68 (Sup. Ct. 1958). Prior to the Fosdick decis- 
ion, New York lower courts had passed on some re- 
lated problems. See e.g., Matter of Horrmann, 3 
A.D. 2d 5, 157 N.Y.S. 2d 704 (1st Dep’t. 1956) ; Mat- 
ter of Strong, 198 Misc. 7, 96 N.Y.S. 2d 75 (Surr. 
Ct. 1950); Matter of Lissberger, 189 Misc. 277, 7 
N.Y.S. 2d 585 (Surr. Ct. 1947). 

21See Cohan, Pandora’s Box Revisited, 98 T#USTS 
AND ESTATES 655 (1959). 
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distributions where the amount of earn- 
ings capitalized is much less than the 
market value of the new shares. The 
dilemma is one that a trustee should 
not be asked to face.?% 


Transfer from Earned and 
Capital Surpluses 


Let us consider next the cases in- 
volving stock distributions supported by 
transfers to capital in part from earned 
surplus and in part from capital sur- 
plus, as well as the cases where the 
transfer is wholly from earned surplus 
but is credited in part to stated capital 
(to the amount of par or stated value) 
and in part to capital surplus (to make 
up the balance of the fair value of the 
new shares). 


The majority in the Cunningham 
case** held that a 100% stock distribu- 
tion made by the Gulf Oil Corporation, 
called a stock dividend by the corpo- 
ration, was not an apportionable stock 
dividend. The new stock was paid for 
by a transfer of about 75% of its par 
value from earned surplus and 25% 
from paid-in capital surplus. The 
amount transferred from both accounts 
was $25 a share, the par value, while 
book value (after the distribution) was 
$41 and market value was $47. The 
dissenting judge thought that this was 
clearly an apportionable stock dividend 
as to the fraction transferred from 
earned surplus. 

In the Terhune case** in New Jersey, 
the Socony Mobil Oil Company de- 
clared a stock dividend at the rate of 
one share for four. The stock was sell- 
ing for about $50 a share and had a 
par value of $15 a share. In order to 
comply with the Stock Exchange rule, 
the corporation debited its earned sur- 
plus account $50 for each new share, 
transferred $15 to capital and $35 to 
capital surplus. The New Jersey court 
decided that since under New York law 
capital surplus can be used for divi- 
dends, only the amount permanently 
capitalized would be considered as a 
stock dividend and be apportionable as 
such. 

In New York, the lower courts are in 
disagreement on these problems: some 
hold that a transfer from capital surplus 
is the same as a transfer from earned 
surplus;*° others say only a transfer 


from earned surplus meets the transfer 
test.26 





“Tenney, Stock Splits—The Trustee’s Dilemma, 
Address at Meeting of Banking Law Section, New 
York State Bar Association, Jan. 29, 1959. 

*Supra note 7. 
ipra note 8. 

'’.g. In re Blake’s Estate, supra note 20. 
g., In re Leask’s Estate, supra note 20. 
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Eventually the Massachusetts rule will 
prevail (in the absence of a relevant 
clause in the trust instrument) because 
prospective statutes have been enacted, 
stating the general public policy of the 
state.27 But if we must wait until all 
trusts in existence before the statutes 
were passed have run their appointed 
courses, we shall have a generation of 
needless litigation because at the present 
time a trustee cannot with safety do 
anything but hold doubtful distributions 
in principal account and wait for a 
judicial accounting or ask the court for 


27S$ee Uniform Principal and Income Act, 9B 
U. L. A. Sec. 5. 


123 YEARS 


of trust experience 
and service to our 


eustomers 


instructions. I should like to suggest 
three possible ways out. 


I. Legislation 


A, Apply Massachusetts Rule to Exist- 
ing Trusts. 

Obviously, the quickest, surest relief 
would be by legislation applying the 
Massachusetts rule to new distributions 
to existing trusts. The objection, of 
course, is that such legislation might 
be unconstitutional. When the Legisla- | 
ture in New York first enacted Personal 
Property Law §17a, the bill applied 
retroactively, but Governor Miller 


vetoed it on the ground that it was un- 
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constitutional.2® The Pennsylvania 
courts held the Uniform Principal and 
Income Act unconstitutional when, as 
first enacted in Pennsylvania, it applied 
retroactively.”® 


On the other hand, New York Per- 
sonal Property Law §17c, relating to 
adjustments between principal and in- 
come in mortgage salvage cases was 
sustained even as to the part that ap- 
plied retroactively.2° The New York 
court held that neither income nor prin- 
cipal beneficiaries had vested property 
rights in an equitable apportionment 
formula that was evolving. 


In a very recent case, Jn re Allis’ 
Will,?* the Supreme Court of Wisconsin 
held, contrary to the Crawford case** 
in Pennsylvania, that the Uniform Prin- 
cipal and Income Act was constitutional 
when it expressly applied to subsequent 
stock dividends in pre-existing trusts. In 
the Wisconsin case the trustee under the 
will of a decedent who had died in 
1923, received a 2% stock dividend de- 
clared by the Texas Company after the 
Uniform Act had been adopted in 
Wisconsin. The Pennsylvania equitable 
apportionment doctrine had been fol- 
lowed in Wisconsin since 1911.%* 


In sustaining the constitutionality of 
the Uniform Act, the Court said in part: 


“If this court had seen fit by court 
decision to reverse the rule of the 
Soehnlein case and adopt the Massa- 
chusetts rule, without a caveat that 
the newly adopted rule should not ap- 
ply to preexisting trusts, no constitu- 
tional problem would be presented... 


“Does the fact, that the prior rule 
adopted by court decision is reversed 
by a later legislative enactment made 
applicable to existing trusts, result 
in an unconstitutional impairment of 
existing property rights? We think 
not if the prior rule related to a mat- 
ter of future trust administration and 

* lay in a debatable field where there 
existed a divergence of opinion as to 
which of two or more rules is the bet- 
ter or more socially desirable .. . 

“Tt is fundamental that the life 
beneficiary possessed no vested prop- 
erty right in the earnings of a cor- 
poration, shares of whose stock con- 
stituted part of the portfolio of in- 





Brief of Amici Curiae, supra note 12 at 51. 

2In re Crawford’s Estate, 362 Pa. 458, 67 A. 2d 
124 (1949). Dicta in New Jersey cases indicate that 
the provisions of the Uniform Principal and Income 
Act can have no application to trusts created before 
the effective date of the Act, In re Ferra, supra note 
15, In re Wehrmane’s Estate, 41 N.J. Sup. 158, 124 
A. 2d 834 (1956, Ch. Div.), aff’d. 23 N.J. 205, 128 
A. 2d 681 (1957), but the New Jersey statute is ex- 
pressly made prospective in its operative effect. See 
3A N.J.S.A. 14:A-9. 

SoMatter of West, 289 N.Y. 428, 46 N.E. 2d 
(1943), aff’d. sub. nom Demarest v. City Bk. Farm- 
ers Trust Co., 321 U.S. 36 (1944). 

316 Wis. 2d 1, 94 N.W. 2d 226 (1959). 

Supra note 29. 

%8Soehnlein v. Soehnlein, 146 Wis. 330, 131 N.W. 
739 (1911); In re Estate of Boyle, 235 Wis. 591, 294 
N.W. 29, 180 A.L.R. 486 (1940). 
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vestments of the trust at the time of 
the enactment of the Wisconsin Uni- 
form Principal and Income Act, prior 
to a declaration of a dividend by the 
board of directors payable therefrom. 
We consider it to be equally clear 
that she also has no vested property 
rights in the rule with respect to the 
allocation of corporate stock divi- 
dends, which had been established by 
court decision and was in effect at 
the time of the death of the testatrix. 
Therefore, it is our considered judg- 
ment that the legislature could change 
such rule with respect to any stock 
dividends subsequently declared with- 
out violating the due process clause 
of the Fourteenth Amendment.’’34 


Considering the changed judicial atti- 
tude in Pennsylvania as shown in the 
Cunningham case (at least with respect 
to the Gulf dividend), the decision of 
the Wisconsin court relating to the Uni- 
form Act, and the decision of the New 
York court relating to §17c, I believe 
that a retroactive statute relating to 
stock dividends would be sustained in 
most states—especially if the statute 
were restricted to hybrid dividends, or 
dividends supported by a transfer from 
earned surplus to capital of less than 
the full value of the new shares. 


B. Revise State Corporation Laws 


Another legislative possibility would 
be to modernize the corporation laws in 
accordance with the best current thought 
in accounting and finance on the differ- 
ence between stock dividends and split- 
ups. I have discussed this problem with 
my colleague, Dean Miguel A. de- 
Capriles, who is a member of the Re- 
search Advisory Committee to the Joint 
Legislative Committee currently draft- 
ing a revised corporation law for New 
York. He tells me that a strong recom- 
mendation is being made for statutory 
enactment of the distinction between 
“earned surplus” and “capital surplus” 
now prevailing in California, Illinois, 
Ohio, Pennsylvania and the several 
states that have adopted the American 
Bar Association Model Business Corpo- 
ration Act.*° This is a necessary first 
step in modernizing the law of New 
York. Next it is essential that the under- 
lying principle of this distinction be 
carried through into the statutory 
definitions of stock dividends and split- 
ups. No state has done so in its corpora- 
tion laws up to now. 


All of the corporation statutes en- 
acted since 1930 recognize that a cash 
or property distribution out of earned 
surplus is a true dividend, but that 


%In re Allis’ Will, 94 N.W. 2d 226, 230-231, 232. 
See Tidal Oil Co. v. Flanagan, 263 U.S. 444 (1924). 


9 U.L.A. 


similar distributions out of capital sur. 
plus constitute returns of invested capi- 
tal (or as the A.B.A. Model Act puts it, 
“distributions in partial liquidation”) 
and that their nature should be appro. 
priately disclosed to the shareholders, 
These statutes point up the fact that, 
under the greatly improved standards 
of modern business accounting practice, 
capital surplus is today conceptually 
closer to stated capital than to earned 
surplus. The principal (and often only) 
source of capital surplus is the contribu- 
tion of invested capital by the share. 
holders in excess of the par or stated 
value of the shares. Thus. it is accurate 
to say that the invested capital of a 
corporation consists of both stated capi- 
tal and capital surplus. 


This basic point, however, seems to 
have been overlooked in the statutory 
treatment of stock dividends and split- 
ups. The A.B.A. Model Act, for exam- 
ple, applies the term “share dividend” 
to stock dividends out of either earned 
surplus or capital surplus, and limits 
the term “split-up” to a division of the 
stated capital into a greater number of 
shares. It should be evident that any dis- 
tribution of shares which is supported 
in whole or in part by a transfer from 
capital surplus to stated capital involves 
a division of the invested capital into a 
larger number of shares and should be 
classified in whole or in part as a stock 
split rather than a stock dividend. 

My suggestion, then, is that the 
corporation laws should use the term 
“stock split,” not only for the division 
of stated capital into a greater number 
of shares, but also for any other share 
distribution supported by a_ transfer 
from capital surplus to stated capital, 
and should require that appropriate 
notice of the nature of the distribution 
be given to the shareholders. 


The importance of this basic point is 
highlighted by the widespread use in 
recent years of shares having only a 
very low or nominal par value in rela- 
tion to issue value. Our corporation 
statutes have failed to take this new fact 
of corporate finance into account in 
connection with true stock dividend. 


A true stock dividend is a distribu- 
tion of shares that represent a perman- 
ent capitalization of accrued earnings. 
The number of shares distributed should 
be approximately the number that the 
shareholder could have purchased if he 
had received an equivalent cash divi- 
dend. In the old days when par value 
was a fair indication of the capital in 
vested per share, it was proper for the 
law to require the transfer, from earned 
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surplus to stated capital, of only the par 
value of ;the new shares issued as a 
stock dividend. Under modern condi- 
tions of nominal par values, the num- 
ber of shares issued as a stock dividend 
often is very greatly in excess of the 
number that would accurately constitute 
a permanent capitalization of earnings. 
The result is that the recipients of the 
shares may be misled into believing that 
they are receiving a true stock dividend 
when in fact the distribution is pre- 
dominantly a stock split. 


In the case of publicly owned com- 
panies having an established market, 
the best solution of this problem is to 
require a reduction of earned surplus 
equal to the fair value of the new shares 
issued, with appropriate credits to the 
stated capital and capital surplus ac- 
counts. This is the recommendation of 
the American Institute of Certified 
Public Accountants, the New York Stock 
Exchange, and the Securities and Ex- 
change Commission. For corporations 
whose shares are not traded in the or- 
ganized exchanges, the determination of 
fair value is more difficult, but not im- 
possible. The question is only as to the 
basic requirement that should be placed 
in the corporation law. 


In addition, I should like to have the 
corporation law provide at least the 
minimum amount of earnings that must 
be capitalized in the case of a stock 
dividend. As a minimum, there should 
be a transfer from earned surplus to 
stated capital of the par value of each 
new share (as at present), plus a 
further transfer from earned surplus to 
capital surplus of an amount per new 
share equal to the average contribution 
of each old share to the capital surplus 
of the corporation existing at the time 
of the distribution. 


This suggestion would not preclude 
the debiting of a larger amount to 
earned surplus to correspond to the 
market value of the issued shares in the 
case of publicly owned corporations or 
to full book value in the case of shares 
that do not have a ready market. Al- 
though not ideal from the trust point of 
view, such a statutory provision would 
be a substantial improvement over the 
present situation. Since this statute 
would control the action of the corpora- 
tion and would require the corporation 
to make disclosure to shareholders of 
what it had done, the rule of certainty 
as to trustee-shareholders would be met 
because trustees could reasonably be 
guided by the disclosure made to all 
shareholders. 


My second suggestion, furthermore, 
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would not preclude the distribution of 
more shares than would be permissible 
under the formula for the true stock 
dividend. Additional shares could be 
issued out of the total capital surplus— 
the pre-existing surplus plus the addi- 
tional sum created by the true stock 
dividend—but such shares would be a 
stock split pro tanto, and the require- 
ment of appropriate notice to the share- 
holders would apply. 


If these recommendations should be 
accepted, the law relating to all forms 
of corporate distributions would be 
much clearer and more certain for 
trustees. The chief difficulty is that these 
changes in the corporation law would 
have to be made in several key states 
before a trustee with a diversified port- 
folio would be fully protected. The re- 
vision of the New York corporation law 
along these lines, however, would be 
most constructive and would lead the 
way to a more scientific approach to 
stock distribution problems. 


C. Construction 
Statute 


The first type of statute suggested 
would not be decisive in the cases in 
which the settlor or testator had di- 
rected how stock dividends were to be 
allocated, as in the Fosdick case. The 
second type of statute would change the 
corporation law and the trust law only 
indirectly. A third type of statute would 
be desirable to give a presumptive 
meaning to the term “stock dividend” 
when used in either a later or earlier 
deed or will. Such a statute might pro- 


vide that, unless there was a clear mani- 
festation of a contrary intent, the term 
should be construed to include only as 
many shares of the stock of the declar- 
ing corporation as could be purchased 
with the amount of earned surplus that 
was capitalized. Or, in the alternative, 
the statute might provide that a direc- 
tion to pay stock dividends other than 
to principal should be construed to in- 
clude (in the absence of a clear inten- 
tion to the contrary) only as many 
shares as could have been purchased 
with the amount that was transferred 
from earned surplus to stated capital or 
to capital surplus. 

Such a statute would avoid some of 
the fantastic and unanticipated results 
of the transfer rule when applied with- 
out regard to the amount of earnings 
capitalized. Often such construction 
statutes are written to apply only pro- 
spectively (as, for example, the amend- 
ment to New York Personal Property 
Law §23) but this may be attributed 
to abundant caution. In trust adminis- 
tration, various terms change meaning 
through the years, such as “trustee’s 
commissions” or “investments legal for 
trustees” or “investments legal for sav- 
ings banks.” I believe that a statute 
could be drafted (such as an amend- 
ment to Personal Property Law §17a in 
New York) that would combine my first 
and third suggestions. 


A statute adopted in Delaware in 
195936 may embody the best approach. 


Del. L. 1959, Ch. 121, effective July 1, 1959, pro- 
vides: 


Unless expressly or by necessary implication pro- 
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This statute in effect adapts the “prudent 
man” rule to income-principal problems; 
and while it applies only to future cor- 
porate distributions, it applies to such 
distributions in pre-existing trusts. 


Il. Judicial Relief 


If legislative relief is not in the cards, 
litigation should be pressed, especially 
in New York and Pennsylvania. Ironic- 
ally, courts can sometimes purge the 
law of anachronisms by overruling 
cases where legislatures might not take 
away “rights” under the same cases. 
For example, after the Legislature of 
Kentucky adopted the Uniform Prin- 
cipal and Income Act prospectively, 
the Supreme Court of Kentucky over- 
ruled the prior decisions that had 
adopted the Pennsylvania rule.** Also 
the Supreme Court of Pennsylvania in 
the Cunningham case has gone further 
than the same court permitted the 
Pennsylvania legislature to go.* Note 
also the reasoning of the Wisconsin 
court in the Allis case.*® 


I am especially hopeful that cases 
now before the Court of Appeals in 
New York*® will demonstrate that the 
Fosdick decision does not state a rule 
of broad or general application. Surely 
the deeds of trust there involved have 
no duplicates. The settlor wanted to 


vided otherwise in the instrument creating or defin- 
ing the duties and powers of a Trustee, a Trustee 
shall treat all property, tangible or intangible, re- 
ceived as a corporate distribution upon or with re- 
spect to shares of stock held in trust, including 
shares of the same class: 


(a) As trust income to the extent that, in the 
judgment of the Trustee, such distribution would 
be regarded as income from an investment rather 
than a diminution of an income producing prop- 
erty, by men of prudence, discretion, and intelli- 
gence in the management of their own affairs; and 
in making this determination, the Trustee may con- 
sider whether such distribution would be likely, of 
itself, to have the effect of reducing materially the 
future earning capacity and the future earnings of 
the corporation, whether such distribution would be 
likely, of itself, to have the effect of reducing mate- 
rially the future income of the trust from the shares 
of,stock upon or with respect to which such distri- 
bution shall be made (assuming that the Trustee 
should continue to hold such shares of stock for an 
indefinite period), and any other circumstances and 
factors which the Trustee may deem relevant and 
significant. 


(b) As trust principal to the extent that, in the 
judgment of Trustee, such distribution is not deter- 
mined to be trust income under provisions of the 
preceding division (a) of this section. 


(c) The provisions of this Act shall apply to any 
corporate distributions hereafter received on trust 
property in any trust now existing or hereafter 
created. 


(d) If any provision of this Act or the applica- 
tion thereof to any person or circumstance shall be 
held invalid, such invalidity shall not affect any 
other: provision nor application of the Act which 
can be given effect without the invalid provision or 
application, and to this end the several provisions 
of this Act are declared to be severable. 


%'Farmers Bank & Capital Trust Co. v. Hulette, 
293 S.W. 2d 458 (Ky. 1956). 

38See Cohan, Observations on Cunningham and 
Harvey: Apportionments Revisited, 140 The Legal 
Intelligencer 1 (Jan. 23, 1959). See also N. Y. Pers. 
Prop. Law, Sec. 17e. 

%Supra note 34. 

4eF.g., In re Bingham’s Trust, 4 A.D. 2d 937, 167 
N.Y.S. 2d 999 (1st Dep’t. 1957). 
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create limited trusts for the support of 
two nieces who could not have been the 
principal objects of his bounty. He care- 
fully and expressly restricted the bene- 
fits they were to receive. 


I think the Court of Appeals did re- 
ject the line of argument adopted by 
Judge Van Voorhis as the principal 
ground of his dissent: the view of 
the American Institute of Certified 
Public Accountants that the distinction 
between a stock split and a stock divi- 
dend should turn on so vague a factor 
as corporate purpose. There must be 
greater certainty. I suspect, therefore, 
that the court is committed to the trans- 
fer rule as the means of differentiating 
between stock dividends and stock splits. 
The court has not decided against the 
view that a stock dividend may be ap- 
portionable in trust accounting only to 
a limited extent. Even the Fosdick case 
held the General Electric distribution 
to be only pro tanto a stock dividend 
(to the extent of % of the two new 
shares). 


I hope that litigation will be pressed 
along two lines: 


1. To establish as the rule in New 
York the second ground of Judge Van 
Voorhis’ dissent: “Under no circum- 
stances should such shares be held to 
constitute a stock dividend in excess 
of the proportionate number which the 
earnings capitalized by the corporation 
would at that time have bought in the 
market.” This rule is substantially like 
the rule in New Jersey except that it has 
the advantage of giving certain tax 
benefits to income beneficiaries by ap- 
portioning stock instead of paying cash. 
The court would be free to accept this 
rule if it would limit the Fosdick case 
to its facts. As our courts have recog- 
nized in cases where the trustees may 
elect to receive either stock or cash, the 
beneficiary should be given the same 
benefit whichever choice the trustee 
makes. The very essence of the bene- 
ficiary’s equitable right is to get as 
much by way of a stock dividend as he 
would from a cash dividend—not more. 
I do not believe that the Court of Ap- 
peals is yet committed to contrary rule. 


2. To establish the scientific view 
that capital surplus is part of the capi- 
tal of a modern corporation; that new 
capital shares supported by transfers 
from capital surplus constitute a stock 
split; that payments out of capital sur- 
plus to stockholders constitute a return 
of capital. 


The only stock distributions that 
should be considered to be wholly stock 
dividends are those which are supported 






by transfers from earned surplus to 
stated capital (or to stated capital and/ 
or capital surplus after it is recognized 
that capital surplus is unavailable for 
ordinary dividends) in an amount 
equal to either book value or fair value 
of the new shares, A transfer of a less 
amount should be in part a stock divi- 
dend and in part a stock split. 


Ill. Action by Section 


A final suggestion may be more prac- 
tical than any of the others in this 
paper. Almost all of the recent litiga. 
tion has involved distributions by a 
relatively few major corporations. Al- 
most all of the trust problems could 
have been avoided if the attorneys for 
such corporations had anticipated them 
and had informed the corporate officers 
how they could have been avoided. An 
enormous amount of stock in major 
corporations is now held by trust com- 
panies in family trusts—twice as much, 
according to a recent study, as is held 
by all investment companies. Corpora- 
tions have—and recognize—a duty to 
various segments of the stockholding 
public. Counsel for General Electric and 
other corporations have assured me that 
a suggestion from this Section of Real 
Property, Probate and Trust Law would 
have a real influence upon their subse- 
quent action. 


I have heard that one of the reasons 
why AT&T split its stock 3 for 1, with 
no fancy business, was that such a pro- 
cedure, although involving inconvenient 
fractions for the corporation, would 
cause the least inconvenience to the 
many trustees that held the stock. 


If corporations would use straight 
stock splits, there would be no difficulty. 

If transfers between various accounts 
were desirable for tax or other reasons. 
there would be no difficulty if these ad- 
justments or transfers were not simul- 
taneous with the issuance of new stock. 


If stock dividends were desirable, 
there would be no difficulty if the full 
market value were transferred from 
earned surplus to permanent capital— 
as the New York Stock Exchange re- 
quires. 


I propose that the Council of this 
Section request the general counsel of 
each of the corporations whose stock is 
listed on the New York Stock Exchange 
to consider the few simple rules sug: 
gested in this paper. This procedure 
would give us more prompt and effective 
relief than anything we could do. Let us 
proceed with legislation or litigation 
as we can. In the meantime, I suggest 4 
direct appeal to the major corporations. 
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TRUSTEES DILEMMA AS TO PRINCIPAL - INCOME 


To Sell or Not to Sell Stock Pending Unusual Distribution 


HERE IS A NOT UNCOMMON BELIEF 
; pom trustees that a problem of 
apportioning receipts from stocks be- 
tween principal and. income can be 
avoided before it arises by selling the 
stock as soon as knowledge of the pos- 
sible distribution is available.! In the 
duPont anti-trust litigation in Chicago, 
a trust officer testified for the defense 
that if duPont were ordered to distribute 
its General Motors stock as a dividend, 
as the Department of Justice proposed, 
he envisaged such a difficult problem of 
allocation of the dividend between prin- 
cipal and income that he would advise 
avoiding the problem by selling duPont 
stock now held in trust before the dis- 
tribution occurred.” 


How is it that selling avoids the prob- 
lem? Under the Massachusetts rule* and 
the Uniform Principal and Income Act* 
receipts from the sale of corporate stock 
must all be allocated to trust corpus® 
even though part of the price represents 
value attributable to accumulated corpo- 
rate earnings. In many states which 
have the old Pennsylvania rule this was 
also the case. To the extent then that 
a trustee is not required to apportion re- 
ceipts from the sale of stock, between 
principal and income, a sale avoids any 
problem’ of determining whether an un- 


1Browning, Extraordinary Corporate Distribution 
Under the New York Law of Trusts, 4 Syracuse L. 
Rev. 293 (1953) at p. 304. “‘Most trustees can en- 
tirely avoid the problem by selling the stock as soon 
as the prospective distribution is announced.” 

*See transcript for March 20, 23 and 24. 

8See generally on the Massachusetts rule, 4 Powell 
on Real Property 553 (1958) 3 Scott on Trusts, 
Sec. 236.3 (2d ed. 1956); 4 Bogert on Trusts, Sec. 
851 (1948). 

Approved by the legislatures of some 20 states. 
See Prentice-Hall, Wills, Trust and Estates Serv- 
ice, Sec. 3945 (1959). 

5Uniform Principal and Income Act, Sec. 3(2). 

®See generally on Pennsylvania rule, 4 Powell on 
Real Property, Sec. 553, 3 Scott on Trusts, Secs. 
236.6, 4 Bogert on Trusts, Secs. 848-850. Pennsyl- 
vania itself required apportionment of proceeds re- 
ceived from the sale of stock. See Nirdlinger’s Es- 
tate, 290 Pa. 457, 189 A. 200, 56 A.L.R. 1303 (1927), 
noted in 26 Mich. L. Rev. 555 (1928) and 76 U. Pa. 
L. Rev. 589 (1928). 

TProblems still remain for trustees under the Uni- 
form Principal and Income Act. While all ‘“‘stock’”’ 
and all “cash” “dividends” are treated with a cer- 
tain rule the trustee must still determine whether a 
distribution is a dividend under Sec. 5(1) or a 
“liquidation” under Sec. 5(3) or is to be classified 
as “all other amounts paid upon corporate shares” 
under Sec. 5(8). Apparently a distribution of 
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usual® distribution to be received on the 
stock is to be allocated to principal, in- 
come or apportioned between both. 


English Instance 


The magnitude of a trustee’s difficulty 
may be seen from the facts of a corpo- 
rate distribution in England after na- 
tionalization by the Socialist government 
in 1947.° After the Transport Act of 
1947,!° Thomas Tilling, Ltd. a large op- 
erator of motor transport and other 
enterprises sold its transport business to 
the government transport commission 
for £24,800,000 to be paid in British 
Transport 3% Guaranteed stock at 
101%. In November 1948 the company 
sent a circular to its stockholders de- 
scribing the above transaction and in- 
forming them that at a special stock- 
holders meeting it would be proposed 
that on April 1, 1949 the bulk of the 
British Transport stock be distributed to 
the stockholders as a “capital distribu- 
tion” at the rate of £5 of Transport 
stock for each £1 par share held. On 
February 21, 1949 formal notice of the 
special meeting was given and on March 
17, the stockholders in special meeting 
passed the resolution that a “capital dis- 
tribution” be paid April 1, 1949 to 
stockholders of record on February 21, 
the date of the notice. 


After the November circular the mean 
price of the stock was six pounds 4 shill- 
ings per £1 of stock until the close of 
security ‘business on February 15. At 


“treasury” stock is not a “‘stock” dividend, see Le- 
land v. Hayden, 102 Mass. 542 (1869). 

®8The word “unusual” is used in this paper so as 
not to confuse our problem with that of the Penn- 
sylvania rule concerning “extraordinary” dividends. 
An “unusual” distribution, for purposes of this 
paper may be treated by some distribution rules as 
ordinary and by others as extraordinary. All that is 
meant is that the distribution is sufficiently out of 
the ordinary so that a trustee ponders what to do 
with it. 

®The facts of this distribution have been recon- 
structed from the factual statements in the follow- 
ing cases involving the distribution: In re Sechiari, 
1950 1 All E.R. 417; Re Kleinwort’s Settlement 
Trusts, 1951 Ch. 860; Re MacLaren’s Settlement 
Trusts 1951 2 All E.R. 414; Re Rudd’s Will Trusts, 
1952 1 All E.R. 254. See also Bland, The Thomas 
Tilling Stock Cases, 17 Conv. and Prop. L. 22 
(1953). 


1010 and 11 Geo. 6c. 49. 


that time the stock went “ex dividend” 
so that on the following morning the 
stock was priced at one pound 8 shill 
ings, roughly a five pound loss in value. 
Under the English law the distribution 
of British Transport stock would be a 
distribution of income to trusts in spite 
of the label attached to the distribution 
by the corporation:'! while proceeds 
from the sale of stock would be allocated 
to corpus. A trustee, before the stock 
went “ex dividend,” and fully cognizant 
of the probable consequences would be 
faced with this choice: 

a) If he retained the Tilling stock, 
the British Transport stock received 
would belong to the income benefici- 
ary and the value of the corpus of the 
trust would fall from six pounds to 
one pound; in effect a transfer of 5/6 
of the value of the corpus from re- 
mainderman to income beneficiary. 

b) If he sold the stock “cum divi- 
dend” the six pounds per share re- 
ceived would all belong to corpus or 
the remainderman. In effect the pros- 
pect of the large dividend for the in- 
come beneficiary would be wiped out 
to the benefit of the remainderman. 


Thus whichever decision a_ trustee 
makes, with these facts before him, must 
of necessity be partial to one beneficiary 
or the other. A suggestion in a few cases 
that the trustee must seek instructions 
from a court solves no problems; it 
merely transfers from trustee to court 
the burden of behaving partially toward 
one beneficiary or the other. 


While the consequences may not be 


so drastic as in the Tilling case, Amer: | 


ican trustees face similar difficulties 


when a corporation voluntarily, or it | 
voluntarily by court order of divestiture. | 


distributes stock in another corporation. 


Five Possible Solutions 


It is the purpose of this paper io con: | 


1§ee Bouch v. Sproule, 1887, 12 App. Cas. 395; | 


Hill v. Permanent Trustee Co. of New South Wales, 
1930 A.C. 720; and In Re Sechiari, supra note 9 
This would also be the rule under the Massachusetts 
rule in the United States. Under the Uniform Prin- 


Be 3 ao 


cipal and Income Act presumably the corporate label | 
would control, see Sec. 5(3). The label “capital dis 


tribution” was attached by Tilling in Eng!and fF 
obvious income tax reasons. 
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sider whether a trustee really avoids his 
difficulty by selling the stock. Primarily 
the question is whether it is a breach 
of the trustee’s duty to act impartially 
between successive beneficiaries for him 
to sell or retain the stock on which an 
unusual distribution is forthcoming. 
There are at least five possible solutions 
to the problem: 

1. The duty to act impartially could 
be applied with inexorable rigor so that 
whichever decision a trustee made put 
him in breach of trust. Thus he would 
be required to make up the loss to cor- 
pus if he retained the stock, or to in- 
come if he sold. 

2. The duty to act impartially could 
be modified by a rule which states that 
whenever a trustee is placed in a situa- 
tion so that he must choose between al- 
ternatives, one of which prefers the life 
tenant and the other the remainderman, 
then the trustee may honestly choose 
either with immunity from liability for 
breach of a duty of impartiality.1* 

3. The duty to act impartially could 
be stated as a rule of allocation of re- 
ceipts so that as long as the trustee allo- 
cated whatever he received (a distribu- 
tion or proceeds from sale) to income 


12Bogert proposes this solution in 4 Bogert on 
Trusts, sec. 801, p. 112. 


(or corpus), he would be privileged to 
choose either to retain or to sell.1% 

4. The duty to act impartially could 
be stated so that a trustee was privileged 
to allow the normal allocation rule to 
take its course (i.e. retain the stock) 
but if he makes an affirmative decision 
which has the effect of influencing the 
operation of the allocation rules, his 
conduct is not privileged if he makes the 
decision to act affirmatively with knowl- 
edge of the consequences of the deci- 
sion.14 

5. The duty to act impartially could 
be applied so that the trustee must im- 
pose a loss and a gain on both benefici- 
aries by a “solomon-like” decision. Un- 
der this rule the trustee must sell one- 
half of his stock cum dividend and re- 
tain one-half so as to receive an income 


dividend." 


Impartiality vs. Convenience 


Discussion of allocation problems has 


18This is the solution adopted by the Uniform 
Principal and Income Act for dividends payable in 
cash or stock at the stockholder’s option (Sec. 5(1) 
allocates either stock or cash to income); and for 
stock rights (Sec. 5(2) allocates either stock re- 
ceived on exercise or proceeds of sale to corpus). 

14This is the author’s interpretation in In re 
Rudd’s Will Trusts, supra n. 9. For elaboration of 
this point see text infra. 

15Counsel argued for this solution in the Klein- 
wort case, supra n. 9 and Bland urges it in his dis- 
cussion of the problem, supra n. 9. 





so frequently taken the form of a dis- 
cussion of the relative merits of com- 
peting rules for allocation (Pennsyl- 
vania vs. Massachusetts rule) or of 
treatment as a problem in trust admin- 
istration that we may sometimes forget 
that the whole problem of allocation was 
or at least can be stated as a problem 
of acting impartially.16 The old Penn- 
sylvania rule was, for example, a rule 
of allocation of receipts so as to give 
impartial treatment to income and cor- 
pus beneficiaries. If a trustee allocated 
receipts according to this rule, his allo- 
cation was privileged against a claim of 
partial action. That rule has succumbed 
to a rule designed for its convenience 
rather than its impartiality. The Massa- 
chusetts rule or rule of the Uniform 
Principal and Income Act is admittedly 
less impartial than the logic of the 
Pennsylvania rule but, since it is an 
automatic rule of thumb turning on the 
form of the receipt, it is supposed to be 
easier for trustees to apply. 


It is, however, these rules of conveni- 
ence based. on the form of a distribution 


16Underhill’s Law of Trusts and Trustees (10th 
ed. 1950) treats allocation problems as part of duty 
to act impartially. Cf. 3 Scott on Trusts (1956) 
where topic entitled. “Successive Beneficiaries” is 
prefaced by a Section on impartiality. Thereafter 
allocation problems are discussed. 
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which produce the difficult problem of 
choice in stock distributions. Under the 
old Pennsylvania rule as applied in 
Nirdlinger’s Estate," a trustee would 
not be compelled to choose between ben- 
eficiaries. Under that rule, whether the 
stock in the Tilling case had been sold 
or retained, the receipts would have 
been apportioned between income bene- 
ficiary and remaindermen so that the 
income beneficiary received only income 
earned by the corporation since the 
trust was created or the stock acquired. 
We apparently thought this was too 
difficult for trustees so we settled for 
simplicity:1® if the receipt was from a 
sale it was corpus; if a dividend, it was 
income unless it was a dividend in stock 
of the declaring corporation in which 
case it was corpus. The purpose of the 
rules of convenience should not be lost 
sight of: they are to relieve trustees of 
an allegedly intolerable burden of cal- 
culation when they find that a corpora- 
tion in which the trust owns stock had 
made an unusual distribution. 


Unfortunately rules of convenience 
which make the allocation of a receipt 
turn on the form of the transaction also 
have the effect of permitting a trustee 
to make allocation choices by putting 
the transaction in a particular form. 
This was not its purpose, however. The 
rules of convenience were a direction to 
trustees as to method of procedure after 
they had decided to retain or sell for 
reasons apart from the fact of distribu- 
tion. These rules were not designed to 
permit him to control the character of a 
future receipt. If the trustee has a re- 
ceipt the rule applies to immunize him 
from a claim of partiality; the rule does 
not tell him that if he wants a future 
receipt to be of a particular character 
he may choose a course of conduct to 
produce that character. Indeed where 
the corporate action compels a trustee 
to choose the form of the receipt the 
rule of convenience does not permit a 
trustee to choose the character of the 
receipt for trust purposes. Although the 
Uniform Act provides that cash divi- 
dends are income and stock dividends 
are corpus, it also says that where the 
situation compels choice, as in an op- 
tional cash or stock dividend, the conse- 
quences of the choice are to be the same. 
The receipt after choice is to be income 
whether it is in the form of stock or of 
cash. 


Consideration of Choices 
With this purpose of the Massachu- 


17290 Pa. 457, 189 A. 200, 56 A.L.R. 1803 (1927). 
18As to the difficulty see Browning, supra n. 1. 
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setts and other rules of convenience in 
mind we can now look at the possible 
rules for the Tilling stock situation. The 
first possibility (inevitable breach of 
trust) is of course completely unaccept- 
able. Rules of convenience designed to 
help trustees in their administration 
should not be used so that a trustee can- 
not be helped because of the rule of 
impartiality. The effect of the first pro- 
posal would be to make the trustee an 
insurer against loss from decision of 
corporate management over which he 
has no control in the usual situation. 


For each of the other possible rules 
there is a decision in an analogous 
situation adopting the rule or there is 
a claim of correctness for the rule by 
a commentator. The fifth possibility 
(the proposal that the trustee must sell 
one-half cum dividend and retain one- 
half) is the next easiest to dispose of. 
Although it has been supported by a 
commentator it has been rejected by a 
court. If the rules of convenience are to 
relieve a trustee from liability in a 
situation in which he finds himself by 
reason of decisions unrelated to alloca- 
tion, the rules should not be applied 
to compel him to take affirmative action, 
even for one-half the property. It is 
only the nature of the unit of measure- 
ment (several shares of stock) that 
makes this choice possible; and the pro- 
posed rule mistakenly assumes that be- 
cause a life tenant and remainderman 
are both entitled to some consideration 
they are both entitled to one-half. We 
do not make this assumption in other 
allocation problems (e.g. receipts from 
fire insurance proceeds) and we should 
not here. 


The third rule (the receipt from 
either choice is the same) has been ap- 
plied by case-law and statute to two 
situations which have elements of simi- 
larity. If a corporation declares a divi- 
dend payable at the option of the stock- 
holder in cash or stock, whichever op- 
tion the trustee elects he must treat the 
receipt as income.!® If a corporation 
offers its stockholders stock rights, 
whether the trustee sells the rights for 
cash or exercises the option for stock, 
the receipt is corpus.”° In a jurisdiction 
which has the Uniform Act we probably 
could not adopt this principle for the 
situation under consideration without 
statutory amendment. Furthermore the 
distinction which is built into the 


See 3 Scott on Trusts, Sec. 236.3; 4 Bogert on 
Trusts, Sec. 846; 4 Powell on Real Property, Sec. 
553. 


20See 3 Scott on Trusts, Sec. 236.9; 4 Bogert on 


Trusts, Sec. 854; 4 Powell on Real Property, Sec. 
554. 


present statutes between optional diyi. 
dends and stock rights on the one hand 
and the alternatives of sale or retention 
of stock on the other hand seem sound 
in light of the policy of the rule of con. 
venience. In the optional dividend and 
stock right cases, it is the corporate 
management not the trustee which com. 
pelled choice and because the choice is 
compelled by reason of continued 
ownership of the stock, the conse. 
quences of either choice are made the 
same. This is not the same type of 
choice as that involved in a choice of 
owning or selling. 


Professor Bogert has suggested that 
Re Buist”! adopts rule 2 (no breach of 
the duty of impartiality under either 
choice) : 


“Occasionally the trustee must make 
a choice which will inevitably benefit 
one cestui at the expense of another, 
as where he is obliged to choose be- 
tween taking a cash or stock divi- 
dend, and the former would inure to 
the benefit of the life cestui entirely 
while the latter would be of advantage 
to both life cestui and remainderman. 
In such a case, if the trustee honestly 
exercises his discretion, no one can 
complain.”22 
Re Buist involved the following facts: 
A corporate merger occurred and the 
trustee accepted new stock in exchange 
for his old. Under the applicable cor- 
porate laws, a dissenting stockholder in 
a merger has a right to demand and re- 
ceive the value of his stock in cash. 
Under the rules of allocation for trusts 
the stock received on a merger would 
all be corpus but cash would be appor- 
tioned between income and principal ac- 
cording to the availability of corporate 
earnings accumulated since the creation 
of the trust. The income beneficiary 
argued that the trustee breached his 
duty of impartiality by failing to be 
come a dissenting stockholder. 
The court rejected this contention 
stating: 
“The discretion which is lodged in 
the trustees must be a liberal one and 


as long as the life tenant’s rights or | 


those of the remaindermen are not 
prejudiced there is no abuse of dis- 
cretion . .. The life tenant lost noth- 


ing to which she was entitled, neither | 


did the remaindermen; consequently 
it cannot be held there was an abuse 
of discretion in electing to take neW 
shares.”23 


But a merger as the court saw it was 
a continuation of the existing ownership 


and it was for this reason that the life | 


tenant “lost nothing to which she was 


21297 Pa. 537, 147 A. 606 (1929). 
224 Bogert. Sec. 801. 
23297 Pa. 537 at 542. 
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entitled.” The case may therefore only 
mean that there is no breach if a trustee 
decides to retain his existing position. 
The weakness of the rule proposed by 
Professor Bogert is made evident if we 
consider another situation in which a 
trustee “must” make a choice concern- 
ing an unusual distribution. Jn Re Mac- 
Laren’s Settlement Trusts** a trustee, 
after he became aware of the probabil- 
ity of the unusual dividend, purchased 
some Tilling stock. In a sense the 
trustee’s option to buy or not to buy is 
as real and as inevitable as his option 
to take stock in exchange on a merger 
or cash as a dissenting stockholder, or 


knowledge of the probable benefit to 
the life tenant and detriment to the re- 
mainderman he would be violating his 
duty of impartiality.*° 

It would appear certain nevertheless 
that the trustee could not be held to 
break his duty of impartiality by failing 
to buy the Tilling stock. If so then the 
true principal of Re Buist would seem 
“must” 


(1951) 2 All E.R. 414. 
25(1951) 2 All E.R. 414 at 420. 


] 


choose, there is no breach of the duty 
of impartiality if he chooses to continue 
the situation in which he finds himself 
and allows the allocation rules to 
operate in normal course. If however, 
he takes affirmative action (buying in 
the MacLaren case) knowing thereby he 
will change the allocation rules he is 
very likely to be in breach of his duty 
of impartiality, 


Tilling Situation Detailed 


[Here Professor Dunham considered 
in more detail the cases involving the 
Tilling motor transport unusual dividend. 
They are: Re MaclLaren’s Settlement 
Trust,”° Re Sechiari,2* Re Kleinwort’s 
Settlement Trusts,*° and Re Rudd’s Will 
Trusts.?° | 


These cases seem to establish the fol- 
lowing points applicable to our gen- 
eral problem: 


1. It would be a breach of a duty 
of impartiality for a trustee to pur- 
chase stock on which an unusual divi- 
dend was about to be paid knowing of 
the probable consequences to corpus 
resulting from the purchase. 

2. It would not be a breach of the 
duty of impartiality for a trustee to 


*6Supra, note 24. 
*7(1950) 1 All E.R. 417. 
28(1951) Ch. 860. 
29(1952) All E.R. 254. 


“allow the law to take its course” and 
to retain stock on which the unusual 
dividend is to be declared if the pri- 
mary reason against retention is the 
probable consequence to corpus from 
the large distribution. 


Analogous Cases 


There appear to be no cases square- 
ly dealing with the question whether a 
decision to sell, with no reason to sell 
other than knowledge of the probable 
consequences of sale to the income 
beneficiary and to corpus, constitutes a 
breach of trust. The closest case is a 
Scottish case, Thomson’s Trustee v. 
Thomson,*® also involving nationaliza- 
tion of the transport industry in the 
United Kingdom. After the company 
had sold its transport business in return 
for Transport stock, it called a special 
meeting of stockholders who voted, sub- 
just to court confirmation, to reduce its 
capital by cancelling the outstanding 
shares held by the national transport 
commission and who also voted to dis- 
tribute, after court approval of the capi- 
tal reduction, to distribute the Trans- 
port stock to the remaining stockholders 
of record on a specified date after court 
approval. The stockholders meeting was 


held in September 1949. On May 18, 


*°(1955) Scot. L. T. 427. 
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1950 trustees of a testamentary trust 
sold stock in the company. On June 7, 
1950 the court confirmed the plan of 
capital reduction. Thereafter the distri- 
bution of Transport stock was made to 
the stockholders then of record. 


The income beneficiary claimed that 
the proceeds of the sale should be ap- 
portioned. The Scottish court upheld 
this contention. It was agreed that, if 
the trustees had retained the stock, the 
value of the Transport stock received as 
a dividend would have been income. 
It was also agreed that, if the sale had 
been made before the notice of the 
meeting proposing the distribution, all 
of the proceeds would have been corpus 
since prior to that date the trustees had 
no basis of knowing what the company 
intended to do with the stock. Because 
the sale was made after passage of the 
resolution the court held that it was in 
effect a sale of a capital asset and of a 
right to receive transport stock, albeit 
contingent on court approval. The court 
thought that the right to Transport 
stock had accrued at the time of sale. 


The court did not apportion the re- 
ceipt in the manner of dividend appor- 
tionment. Rather it awarded to income 
that part of the proceeds which equalled 
the value of the Transport stock on the 
date of sale of the underlying stock. It 
cannot be maintained that a right to the 
dividend had accrued to the income 
beneficiary after the stockholder’s meet- 
ing because the record date was much 
later. Rather it would seem that if there 
is a critical event which brings home to 
the trustee the probable consequence of 
a forthcoming distribution to trust bene- 
ficiaries, thereafter a trustee may not 
sell without breaching his duty of im- 
partiality if there is no reason for sale 
apart from the forthcoming distribu- 
tion. One main point of the case is the 
implicit conclusion that the alternative 
rules of convenience (proceeds of sale 
are corpus; dividends are income) do 
not give a trustee the privilege of sell- 
ing even though he has knowledge of 
the effect of the sale on the trust. 


The closest American case seems to 
be Long v. Rike.*! There the trust 
owned controlling interest in a closely 
held manufacturing company. The 
trustee was a managing officer of the 
company and was husband and father 
of the remaindermen. As a managing 
officer of the company the trustee de- 
cided to accumulate a substantial part 
of the corporate earnings and put them 
back into the business. After many 


"50 F. 2d 124 (C.A. 7th 1931). 
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years the trustee received an offer of 
purchase of all of the shares held by 
the trust at a price which reflected the 
accumulated earnings. The court grant- 
ed permission to sell and no appeal was 
taken from this order. Thereafter the 
income beneficiary commenced a pro- 
ceeding in which she claimed that part 
of the proceeds of sale should be al- 
located to income, first on the basis 
that this was the proper rule of alloca- 
tion and secondly on the theory that the 
trustee had exercised his control of 
corporate decisions concerning distri- 
bution of earnings so as to prefer the 
remainderman. 


The trial court found against the 
beneficiary on both grounds, finding on 
the latter ground that there were bona 
fide business reasons for the accumula- 
tion of corporate earnings. The Court 
of Appeals for the Seventh Circuit 
affirmed on both points. Judge Evans 
dissented on the second reason. He 
argued that the trustee could have voted 
his stock to declare cash dividends in- 
stead of accumulating; he could have 
declared an extra-ordinary cash divi- 
dend and then sold the stock, or he 
could have sold the stock. “In short he 
could by action or non-action commit 
the corporation to a course which would 
have a distinct bearing upon the rights 
of the contesting parties in and to the 
undistributed earnings of the corpora- 
tion. Because of his direct and indirect 
control of the affairs of the corporation 
and because of his relationship to the 
remainderman, he was, notwithstanding 
his previous excellent record no longer 
qualified to act as trustee.’”°? In these 
circumstances said Judge Evans the 
court must distribute the earnings by 
apportionment of the proceeds. Judge 
Evans thus adopted the argument that 
was rejected by the English court in the 
Kleinwort case. 


As the case was presented the issue 
discussed _ by Judge Evans was not 
really before the court and could not be 
for the court, in a previous unappealed 
decision, had approved of the sale of 
the stock. The only attack remaining 
for the income beneficiary was to at- 
tack the method of allocation (Massa- 
chusetts vs. Pennsylvania rule) or the 
acts of the trustee-director prior to the 
decision to sell, The court did not de- 
cide that there could be no breach of 
the duty of impartiality from a decision 
to sell with knowledge of alternative 
methods of sale and their consequences. 
The most the case seems to stand for is 


[bid 136, 137. 


that if there is a reason for accumula. 
tion and for sale unrelated to the effect 
on the income beneficiary, the sale is 
privileged against a claim of partiality, 


In any event it would seem to follow 
a fortiori that if it is a breach of trust 
to buy stock “cum” unusual dividend 
with knowledge of the probable conse- 
quence of the distribution to the re- 
mainderman, then it should also be a 
breach of trust to sell with similar 
knowledge of the consequence of sale 
to the income beneficiary where there 
is no reason unrelated to the distribu- 
tion for the sale. If doubt is cast on 
this conclusion it is by the cases which 
found it no breach of trust to retain stock 
with similar knowledge. As I have sug- 
gested there is a distinction between a 
decision to retain and let the normal 
allocation rules take their course and a 
decision to sell or buy where the effect 
is to influence the allocation of a re- 
ceipt by affirmative action. 


Deviation from Rules 


Suppose that a trustee defends his 
decision to sell on the ground that the 
unusual distribution would be a wind- 
fall to the income beneficiary and that 
therefore sale to preserve the previous 
relationship of the beneficiaries is either 
privileged or there is a duty to sell. As 
the English court said in the Rudd case, 
it is difficult to find a privilege of sale 
from the fact that the normal rules of 
allocation will produce an incongruous 
result. As has been suggested earlier the 
decision to sell cannot be predicated 
primarily on the consequence of the dis- 
tribution to the successive beneficiaries. 
This is not to say that the fact of the 
unusual dividend or distribution may 
not produce a duty to sell. If it does 
then the sale would be privileged 
against a claim of partiality but prob- 
ably only if there is an apportionment. 


The Uniform Principal and Income 
Act recognizes some situations where 
the normal allocation rules are so pat- 
tial to one beneficiary or the other that 
a deviation from these rules is called 
for.33 Thus if a corporate policy is 
established of paying stock dividends a 
trustee may have a duty to sell because 
of his duty to make the property pro- 
ductive. But on sale pursuant to this 
duty the trustee is required to allocate 
part of the receipts from sale to im 
come in order to give the income bene- 
ficiary the income to which he would 
have been entitled had the property 
been productive. Thus in Rhode /sland 


Section 11. 
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Hospital Trust Co. v. Tucker,®* the 
court allocated stock dividends, paid 
pursuant to a general policy of stock 
dividends, to corpus following the gen- 
eral rule, but imposed a duty on the 
trustee to sell the unproductive prop- 
erty and then allocated part of the re- 
ceipts to the income beneficiary as “de- 
layed income.” 

There is a similar rule for some kinds 
of overly productive property. If a 
trustee owns a wasting asset or stock in 
a corporation owning wasting assets, 
the trustee may have a duty to sell the 
asset because of its wasting nature. If 
he has such a duty, then receipts pend- 
ing sale must be apportioned between 
principal and income to preserve cor- 
pus.*° In short, when some other rule of 
trust law imposes a duty to sell on the 
trustee the normal rules of allocation 
of the proceeds of sale may not be fol- 
lowed, 


Can stock on which an unusually 
large dividend is declared be classified 
as overly productive property just as 
stock on which a large number of stock 
dividends are declared can be classified 
as underproductive property? In 
neither case can a single distribution of 
an unusual character put the stock in 
one or the other category. A duty to 
sell, if one exists, arises from a likeli- 
hood of a continued course of conduct 
rather than the single instance. 


Perhaps we should resign ourselves to 
a conclusion that any stock in a corpo- 
ration likely to be subject to a divesti- 
ture order under some statute such as 
the anti-trust laws is really stock in a 
corporation having wasting assets. To 
date we have not reached this conclu- 
sion. But where a trustee may reason- 
ably believe that there is a new corpo- 
rate policy of distributing unusual divi- 
dends he may then consider the effect 
of this policy on the relationship be- 
tween income beneficiary and remain- 
derman.If it reasonably appears that 
the result of a series of unusual distri- 
butions is likely to affect adversely the 
continued ability of the corporation to 
make earnings then a sale may be pru- 
dent. There must be reason for the sale 
apart from the immediate effect on in- 
come and corpus to justify a trustee sell- 
ing in face of knowledge that sale con- 
ver's probable income into corpus. If 
the only reason for sale is to avoid an 
allocation problem or to prevent a 
Windfall to the income beneficiary then 
it would seem that a trustee is breaching 
his uty of acting impartially if he sells. 


_. 


me 


—_ 


“52 RI. 277, 160 A. 465 (1932). 
*3 Scott on Trusts, p. 1845; also Sec. 239. 


OcroBer 1959 


Remedies of Beneficiary 


If it is correct that.a sale pending an 
unusual distribution is a breach of a 
trustee’s duty to act impartially unless 
he can show some reason for sale apart 
from the immediate impact on the bene- 
ficiaries or his own allocation burdens, 
then what are the remedies of the in- 
come beneficiary? It would appear that 
he has three in alternative: he may, if 
he has information in time, enjoin the 
sale by the trustee; he may seek re- 
imbursement from the corpus of the 
trust or in other words an apportion- 
ment of the proceeds of the sale; or he 








and 
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may seek to hold the trustee personally 
liable for the amount of his damage.*® 
If the beneficiary seeks monetary relief 
under one of the latter two alternatives 
the measure of recovery would seem to 
be the value of the distribution which 
would have been received had no sale 
taken place. The question is the time of 
this valuation. At least three dates are 
possible: (1) value of the other prop- 
erty on date of the wrongful sale; (2) 
value of the other property at the time 
the distribution becomes firm such as 
record date; or (3) value at times paid 


363 Scott on Trusts, Sec. 254. 
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to stockholders. Thomson’s case supra 
selected the first of these choices. 

If the injured beneficiary elects to 
proceed against the trustee personally 
the question arises whether the trustee 
may reimburse himself by apportion- 
ing the proceeds of sale and withdraw- 
ing the income portion for himself after 
he has paid the injured income bene- 
ficiary. It is well-known that on an ac- 
counting or at other times a trustee may 
change an allocation of a receipt where 
it was erroneous or mistaken to have 
credited the receipt as he originally did. 
Thus if a trustee mistakenly pays capital 
to an income beneficiary he may with- 


hold future income from the life bene- 
ficiary until capital is restored or he 
may proceed against the beneficiary to 
recover the illegal sum. He may do this 
as trustee and it would seem there is no 
reason why he cannot do this when he 
has paid damages and is seeking to re- 
imburse himself.*7 


Our problem is a slightly different 
case however. In the usual case of re- 
imbursement for erroneous allocations 
it is the allocation which is erroneous. 
Here this is not the case. The allocation 
of the receipt from sale is technically 


87Ibid, p. 2002. 
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correct; it 


is the sale itself which 
violates the trustee’s duty of impartial- 
ity. If a court can allocate the receipt 
at the request of the beneficiary where 
the trustee has breached his duty, as 
the English cases state, there would ap- 
pear to be no reason why the trustee 
cannot make a similar allocation for his 
own account if he has paid damages to 
the injured beneficiary. Perhaps the 
trustee should lose any commissions re- 
ceived because of his mistaken alloca. 
tion to capital and certainly he should 
not be allowed to reimburse himself if 
he acted dishonestly. 


If there is a risk of surcharge on sale 
after knowledge of a forthcoming un- 
usual distribution the trust instrument 
can of course help the situation. Where 
there is no blocking rule concerning ac- 
cumulations, the simplest expedient 
might be a clause giving the trustee dis- 
cretionary power to accumulate and 
then a discretionary power to invade 
corpus for the benefit of the income 
beneficiary. Clauses giving a trustee dis- 
cretion as to allocation of receipts to 
principal and income also should help. 
Or if the draftsman and settlor antici- 
pate a particular unusual distribution 
or at least its possibility they may deal 
with it expressly. Thus the trust instru- 
ment could provide its own rule for 
distributions made pursuant to some 
kind of compulsory divestiture proceed- 
ing. 

In conclusion it would appear that 
here is a situation where because of the 
Uniform Principal and Income A¢et, 
non-action is clearly safer than action. 
If a trustee decides to sell stock on 
which an unusual dividend is forthcom- 
ing he is likely to be violating his duty 
of impartiality to the income _bene- 
ficiary unless he has some strong rea- 
sons independent of the effect of the 
particular distribution on income and 
corpus which can justify his action. On 
the other hand if he decides to keep 
such stock and then let the normal allo- 
cation rules take their course, then he 
is not violating his duty of impartiality 
unless the distribution is part of a plan 
of distribution which may itself make 
it improper for a trustee to hold such 
stock. As long as a trustee makes his 
decision to buy or to sell without re- 
gard to the unusual distribution but 
for independent reasons he should not 
be surcharged for either decision. 

A AA 
e As of June 30, 1959, the number of 
banks with insurance from the Feder- 


al Deposit Insurance Corporation was 
13,353 — 12 less than the year before. 
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LANNING FOR THE ADMINISTRATION 

of a decedent’s estate is part of 
estate planning which is often over- 
looked. Responsible estate planning 
must include an examination of the 
physical location of potential estate 
assets and a consideration of the effect 
of such location upon the administra- 
tion of the estate." 


In recent years there has been a re- 
examination of the possibility that a 
resident of one state might select an- 
other state for the original probate of 
his will, the administration of his estate 
and the distribution of his assets.” To 
give a testator a choice concerning the 
place his estate is to be administered 
would be to give his attorney an addi- 
tional estate planning tool. 


Interest in this field was heightened 
by the enactment in 1955 of an Illinois 
statute,®, apparently patterned after an 
earlier 1918 New York statute,* stating 
that a non-resident decedent in his will 
may provide that the validity and effect 
of testamentary dispositions of tangible 
and intangible personal property having 
a situs in Illinois shall be determined 
by Illinois law. The Illinois statute also 
granted the Illinois probate court dis- 
cretionary authority to make distribu- 
tion directly to the legatees under the 
non-resident’s will. 


In the same year, 1955, Florida, sup- 
plementing a 1939 statute,° enacted two 
additional statutes,® somewhat similar 
to a 1954 Kansas statute,’ requiring 
original probate in Florida of the will 
of a Florida resident. These statutes also 
provided that Florida probate was neces- 
sary to establish the validity of the will 


1Casner, Estate Planning, Cases, Statutes, Texts 
and Other Materials 5 (1953); Scoles, Conflict of 
Laws in Estate Planning, 9 U. of Fla. L. Rev. 398 
(1956). 

*Bright, Permitting Non-Resident to Choose Place 
of Probate, 95 TRUSTS AND ESTATES 865 (1956); 
Note: Testator’s Intention as Factor in Determin- 
ing Place of Probate of His Estate, 33 Ind. L. Rev. 
591 (1958); Comment: Election of Illinois Law by 
Non-Resident Decedent, 53 Northwestern Univer- 
sity Law Review 496 (1958). 

8Tll. Prob. Act, Sec. 89b. 

4N. Y. Dec. Est. Law, Sec. 47. 

5Fla. Stat., Sec. 732.36. 

*Fla. Stat., Sec. 782.26 and 732.47 (4) (5). 

7Kan. Gen. Stat., Sec. 59-303 (1955 Supp.). 
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and give legal possession to the per- 
sonal representative and that Florida 
administration and distribution were 
necessary to pass title to the legatees. 


From an economic viewpoint the ad- 
ministration of estates has become big 
business and in part these statutes re- 
flect the competition which exists for 
estate management and representation.® 
Normally, the fiduciaries and lawyers in 
one state are not authorized to act or 
to practice in another state. In Florida, 
for example, while a non-resident 
parent, child, grandchild, brother, sister, 
niece or nephew of the decedent may 
qualify and act as executor in Florida, 
an unrelated non-resident individual or 
a foreign trust company cannot qualify 
and act.® The out-of-state lawyer for the 
Florida decedent not being licensed to 
practice in Florida cannot by himself 
handle the probate of the estate in 
Florida but by associating a Florida 
lawyer, the legal fees allowed in the 
estate may be divided between the out- 
of-state lawyer and the Florida lawyer 
on the basis of the services performed.?° 

The important thing to remember is 
that in estate planning it is the best 
interests of the testator which should 
control and not the desires of the fiduci- 
aries or attorneys in either the domi- 
ciliary or non-domiciliary state. 


Right Effectively to Select Foreign 
Forum 


In determining whether to have a 
resident testator designate a foreign 
forum for the original probate of his 
will, the administration of his estate 
and the distribution of his assets, it is 
necessary to determine not only whether 
such designation will be effective but 
also whether such designation is de- 
sirable. The designation will be effective 
if the non-domiciliary state has the 
power to administer the estate and its 
courts in their discretion exercise such 
power. 

While under principles of comity the 

SBright, supra note 2, p. 866. 


°F la. Stat., Sec. 732.47(1). 
10°Code of Ethics, Rule 34. 


courts, in general, have attempted to 
unify the administration of the assets 
of a single decedent scattered through. 
out several states," it is clear from the 
viewpoint of jurisdiction there are sev- 
eral, separate administrations.!* This is 
most apparent in the case of real prop- 
erty. Almost universally it is held that 
insofar as real property is concerned, 
the law of the situs controls the validity 
of the will, the administration of the 
estate and the distribution of the prop- 
erty.1° The state of the situs has juris- 
diction over the property and will apply 
its own law. With reference to real 
estate there is no reason to believe that 
the state of the situs would give any 
effect to an intention of the testator that 
such real estate be administered in an- 
other state. This discussion, therefore, 
shall be limited to personal property. 


The historical concept of estate ad- 
ministration where a decedent has assets 
located in several states has been to 
have the original probate of the will and 
primary administration of the estate in 
the domicile of the decedent and to 
have ancillary administration where 
necessary in other states. In general, 
under principles of comity the law of 
the domicile governed the execution 
and validity of the will as to personal 
property.'* The basis for this rule ap- 
pears to be a presumption that the 
testator would naturally intend that the 
law of his domicile would apply.” 
When an ancillary administration was 
completed, the moveable assets not 
needed to satisfy the claims of the credi- 
tors in the estate of such ancillary ad- 
ministration were remitted to the domi- 
ciliary administration for further ad- 
ministration or for distribution in ac- 
cordance with the will. 


To the question whether a state has 
the power to accept the original probate 
of the will of a non-resident, to admin- 


MRestatement, Conflict of Laws 560 (1934). 

123 Beale, The Conflict of Laws 1444 (19385).  - 

18Trotter v. Van Pelt, 144 Fla. 5117, 198 So. 215 
(1940). 

142 Beale, The Conflict of Laws 1034 (1935) 

15In re Chappell’s Estate, 124 Wash. 128, 2!2 Pac. 
684 (1923). 
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ister his estate and to distribute his 
assets, the answer is a qualified “yes”. 
If assets of the decedent are located in 
the non-domiciliary state, then to the 
extent of those assets such non-domi- 
ciliary state has such power.’® There 
has never been any question but that 
each state has the jurisdiction to control 
the administration and disposition of 
property having a physical situs within 
such state.17 Also there is no constitu- 
tional prohibition against the exercise by 
a state of such power.'® 


It is clear that it is the presence of 
the assets of the decedent in the non- 
domiciliary state and not the intention 
in the decedent’s will which gives the 
non-domiciliary state jurisdiction. If the 
testator selects a non-domiciliary state 
in which he leaves no assets for the pro- 
bate of his will and the administration 
of his estate, such non-domiciliary state 
would lack jurisdiction. During his life- 
time an individual by shifting his assets 
into and out of a non-domiciliary state 
may grant and take away probate juris- 
diction over that portion of his estate. 
The intention of the testator expressed 
in his will is merely to influence the 
non-domiciliary state in its discretion to 
exercise its jurisdiction arising from 
the physical location therein of assets 
of the decedent. 


A study of the cases shows that over 
a long period of time non-domiciliary 
states have in their discretion exercised 
the jurisdiction arising from the loca- 
tion therein of assets of a decedent. 
While some non-domiciliary states have 
declined to probate a will not yet ad- 
mitted to probate at the domicile,’9 
most states upon petition admit to 
original probate the will of a non-resi- 
dent.?° By statute the probate courts in 
Florida have this authority.7! Also non- 
domiciliary states, particularly where 
there are local creditors, have adminis- 
tered the assets of the non-resident dece- 
dent located in such state, regardless of 
whether the administration be termed 
primary or ancillary. In addition, by 
court decision or statute the courts in a 
majority of the states have discretion to 
distribute the assets of a non-domicil- 





18It is often difficult to determine the situs of in- 
tangible personal property. Corporate stock, for ex- 
ample, has been considered to be located in the state 
of incorporation Albuquerque Nat. Bank v. Citizens 
Nat. Bank, 212 F. 2d 943 (CA-5, 1954) and again at 
the site of the stock certificates. In re De Lano’s 
Estate, 181 Kan. 729, 315 P. 2d 611 (1957). 


“Towa v. Slimmer, 248 U.S. 115 (1918); Nelson v. 
Miller, 201 F. 2d 277 (CA-9, 1952). 
See note 17, supra. 


’Rackemann v. Taylor, 204 Mass. 394, 90 N.E. 


M52 (1910). 


2o\.anius v. Fletcher, 100 Tex. 550, 101 S.W. 1076 
(1997); In re Chappell’s Estate, 124 Wash. 128, 213 
Pac. 684 (1928). 

“Fla. Stat., Sec. 782.06. 
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iary decedent directly to his legatees 
rather than remitting the proceeds to 
the domiciliary administration.” 

The previously mentioned Florida 
statutes do not effectively prevent the 
selection of a foreign forum. Florida 
does not have jurisdiction of the assets 
of the Florida decedent in the non- 
domiciliary state and it cannot make 
criminal the acts of an individual of 
corporation in the non-domiciliary state 
with reference to such assets. The 
Supreme Court of Kansas has held that 
the similar Kansas statute could not give 
Kansas control over the assets of a 
Kansas decedent located in Missouri.”* 
With reference to the assets in the non- 
domiciliary state, the act of the non- 
domiciliary state in probating the will, 
and in administering and distributing 
the assets is entitled to full faith and 
credit. If, therefore, the testator prior to 
his death has placed assets in a non- 
domiciliary state and in his will has ex- 
pressed his intent that such assets will 
be administered in the non-domiciliary 
state, such other state, regardless of the 
Florida statutes, has the power and will 
usually exercise its discretion to ad- 
minister such assets. 

2290 A.L.R. 1043, 1046 (1984). 


23In re De Lano’s Estate, 181 Kan. 729, 315 P. 2d 
611 (1957). 


Advantages of Selecting Foreign 
Forum 


Even if the testator has the right 
effectively to select a foreign forum for 
the probate of his will and the adminis- 
tration of his estate, is this desirable 
for the testator? An examination of the 
advantages and disadvantages of select- 
ing a foreign forum will be made, pri- 
marily, from the viewpoint of a Florida 
resident. 

Selection of foreign executor and at- 
torney. The advantage most frequently 
urged is that the Florida resident may 
have spent his business life in another 
state and moved to Florida only upon 
retirement, While the wife of the Florida 
resident usually resides in Florida, his 
children and business interests are fre- 
quently located in the state of his prior 
domicile and for these reasons it is 
stated he may prefer a foreign adminis- 
tration so that his estate will have the 
services of the non-resident executor 
and attorney who are more familiar 
with his affairs and his thinking. It must 
be remembered, however, that a non- 
resident adult child of the Florida dece- 
dent can qualify as executor in Florida** 
and being resident in the prior domicile 
would have available to him the advice 


*Fla. Stat., Sec. 732.47(1). 
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and counsel of the former lawyers and 
business associates of the décedent. Also 
this knowledge and experience of the 
former lawyers and business associates 
would actually be of more importance 
in exercising the discretions involved 
in the administration of testamentary 
trust than in performing the ministerial 
duties involved in the administration of 
an estate. 


Selection of foreign testamentary 
trustee. There is apparently a question 
in some states whether the domiciliary 
executor will distribute estate assets to a 
non-domiciliary testamentary trustee.”® 
If not, the testator may wish to provide 
for a non-domiciliary administration 
with direct distribution to the non- 
domiciliary testamentary trustee. How- 
ever, this presents no problem in 
Florida. The Florida statutes clearly 
provide that when a foreign testamen- 
tary trustee is designated, the Florida 
personal representative upon comple- 
tion of the Florida administration will 
deliver trust assets consisting of cash or 
intangible personal property to. such 
foreign testamentary trustee.7® 


Taxes. One good reason which might 
exist to select a primary non-domicil- 
iary administration would be if the tax 
burden in the non-domiciliary state is 
lighter than in the domiciliary state.. It 
is doubtful whether this reason would 
ever apply in the instant case, however, 
because in Florida there is no income 
tax,?7 the Florida estate tax does not 
exceed the credit for state death taxes 
under the Federal estate tax*® and the 
intangible tax is less than the income 
tax usually imposed in other states.”® 


Costs and expenses of administration. 
The costs and expenses of administra- 


In re Loew’s Estate, 155 Kan. 679, 127 P. 2d 512 
(1942). 

*Fla. Stat., Secs. 660.10(3) and 737.02(1). 

Fla. Const., Art. IX, Sec. 11. 

Fla. Stat., Sec. 198.02. 

Fla. Stat., Sec. 199.11. 





tion may, on an average, be somewhat 
less in one state than in another. This 
may tend in certain circumstances to 
cause a testator to favor a non-domicil- 
iary administration. Costs and fees in 
Florida are substantially in line with 
those in other states. An additional 
argument for an original administra- 
tion in a non-domiciliary state is that, 
if after an ancilliary administration in 
another state the proceeds are remitted 
to the domiciliary administration, the 
estate will pay double fees on the re- 
mitted proceeds. However, this would 
not justify an original probate because 
this danger may be avoided through 
direct distribution by an ancillary ad- 
ministration. In addition, where the an- 
cillary administration remits to the 
domiciliary executor, he usually does 
not in the true sense administer the re- 
mitted proceeds which usually will be 
liquid or in a form suitable for distri- 
bution. Therefore, a percentage should 
not be applied to such proceeds in de- 
termining the fee of the domiciliary 
executor or his attorney. Probate courts 
in Florida have taken such circum- 
stances into account in fixing only a 
nominal fee for the actual services in- 
volved in receiving and distributing the 
proceeds of an ancillary administration. 
Certainly no lawyer or fiduciary wants 
to be guilty of “featherbedding” tactics 
but desires only to receive reasonable 
compensation for services actually per- 


formed. 


Avoidance of domiciliary debts. The 
testator may seek to avoid domiciliary 
debts. A Florida resident, for example, 
may have failed to pay to Florida the 
intangible taxes due on his stocks in a 
custodian account in another state. His 
property in Florida may consist only of 
homestead property*® and property held 


SoDowling, Recent Developments and the Present 
Status of the Florida Probate Law, 11 Miami L. Q. 
54 (1956). 
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with his wife in a tenancy by the en- 
tirety.21 Upon his death there is no 
property subject to probate with which 
to pay domiciliary creditors. Certainly 
this is not a proper reason for choosing 
a non-domiciliary probate and adminis- 
tration and, if there is a non-domicili- 
ary executor, he should cooperate in 
seeking that domiciliary creditors are 
paid. 

Avoidance of forced testation. The 
attempt to avoid domiciliary laws de- 
signed to protect certain members of 
the decedent’s family presents a more 
difficult question. In Florida, for exam- 
ple, the widow, if she elects against the 
will, has a one-third interest in all the 
testator’s realty and personalty.* Can 
the Florida resident deprive his wife 
of this right by transferring assets to 
the non-domiciliary state and providing 
for a non-domiciliary probate and ad- 
ministration? Apparently under some 
circumstances he can.** Perhaps the 
thought that he could have avoided 
dower through inter vivos thrusts in the 
non-domiciliary state tends to justify 
this result.** However, this is a dubious 
reason for a non-domiciliary probate 
and administration and, where the testa- 
tor’s action is flagrant, the non-domicil- 
iary state might well permit the domi- 
ciliary policy to prevail by remitting the 
surplus proceeds to the domiciliary ad- 
ministration.®*© 


Disadvantages of Selecting 
Foreign Forum 


Certain problems inherent in multiple 
state administrations are emphasized 
through the selection by the testator of 
a foreign forum for the original probate 
of his will and the administration of his 
estate. 

Coordination of administrations in 
several states. There is a need for a cap- 
tain in estate administration. The 
domiciliary executor, traditionally, has 
been the captain. There is perhaps no 
reason why the non-domiciliary execu- 
tor selected by the testator could not act 
as captain but in following a non-tra- 
ditional course there is more danger 
that such non-domiciliary executor will 
not receive cooperation from the domi- 
ciliary executor and other non-domicil- 
iary administrators. 

Practical problems present themselves 
such as which executor shall file the 

31Dowling, supra, note 30. 

Fla. Stat., Sec. 731.34. 

%3In re Cook’s Estate, 204 Misc. 704, 123 N.Y.S. 2d 
568 (Surr. Ct. 1953), aff'd. 283 App. Div. 1047, 151 
N.Y.S. 2d 882 (1st Dept. 1954). 

*National Shawmut Bank v. Cumming, 325 Mass. 
457, 91 N.E. 2d 337 (1950). 

*Sceles, Conflict of Laws and Nonbarrable Inter- 


ests in Administration of Decedents’ Estates, 8 U. 
Fla. L. Rev. 151 (1955). 
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Federal estate tax preliminary notice 
and the Federal estate tax final return. 
The “executor” is to file it in the dis- 
trict of the testator’s domicile.*® Also 
where a testator disposes of the bulk of 
his estate by several general bequests 
close coordination between separate 
executors in making separate distribu- 
tions would be required, in the absence 
of each remitting to the domiciliary ad- 
ministrator, to prevent one beneficiary 
from receiving more and another less 
than the testator intended. 


Taxes. Multiple state administrations, 
regardless of where the original pro- 
bate and primary administration occur, 
necessarily increase the exposure to 
double taxation in the fields of income 
tax, estate or inheritance tax and tangi- 
ble or intangible property tax.*7 How- 
ever, it would seem that the danger of 
double taxation is further increased 
where, in addition to a domiciliary ad- 
ministration, there is an original pro- 
bate and primary administration in a 
non-domiciliary state. By increasing the 
dignity and importance of such non- 
domiciliary administration, the basis 
for taxation by the non-domiciliary 
state is enhanced. 


Costs and expenses of administration. 
The existence of assets in several states 
usually results in some additional costs 
and fees. With the graduated fee sched- 
ules prevailing in most states, it is 
usually more economical to have one 
$500,000 administration rather than two 
$250,000 administrations. If two orig- 
inal probate proceedings and two pri- 
mary administrations can be avoided, 
the cost and expense to the estate will 
be less. 


Conflict of law problems. Numerous 
conflict of law problems are presented 
when a testator dies with assets located 
in several states.*® Under well estab- 
lished principles of conflict of laws, 
however, the probate of a will at the 
domicile of the testator is accepted as 
establishing its validity as to personal 
property elsewhere.°® Would an original 
probate in a non-domiciliary state se- 
lected by the testator accomplish this 
beneficial result elsewhere? In general, 
it does not.4° Will a third state look 
to the domiciliary state or to the non- 
domiciliary state for the law by which 
the will is to be interpreted? If it were 
desirable to collect all the assets, would 





™~ nternal Revenue Code, Secs. 6018 and 6091 (b) 
) 


*"Casner, supra note 1, Chapters XV and XVI. 

®Coodrich, Problems of Foreign Administration, 
89 Harv. L. Rev. 797 (1926). 

See supra note 14. 


i aay v. Murphy, 125 Fla. 855, 170 So. 856 
86). 
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one non-domiciliary state turn over the 
testator’s assets located therein to an- 
other non-domiciliary state selected by 
the testator for primary administration? 
In Florida, it would seem clear that the 
domiciliary executor would not turn 
over assets to the non-domiciliary ad- 
ministration. What law of forced testa- 
tion will control?4! What law shall ap- 
ply concerning the apportionment of 
estate taxes ?*” 

Certainly as lawyers we have learned 
that we invite litigation when we de- 
part from established procedures and 
decisions. At least we often give this 
reason when we are justifying our use 
of traditional but often archaic lan- 
guage. Multiple state administrations 
present a fertile field for litigation aris- 
ing from the application of different 
rules of law to the assets of a single de- 
cedent located in more than one state. 
The opportunities for litigation are in- 
creased when the testator selects a for- 
eign forum for original probate and 
estate administration, 


The Florida statutes. While the Florida 
statutes cannot prevent a Florida testa- 
tor from selecting a foreign forum to 
the extent that his assets are located 
therein, the statutes cannot be ignored 
in Florida. With reference to domicili- 
ary rights Florida does not recognize 
the original probate of the will of a 
Florida resident in another state.** It 
will not accept the ancillary probate of 
the will of a Florida resident.** In fact, 
where the will of a Florida resident has 
been admitted to probate in an original 
proceeding in a foreign state, the will 
cannot be admitted to probate in 
Florida except upon the procedure 

“Scoles, supra note 35. 

“Compare First National Bank v. First Trust Co., 
Minn., 64 N.W. 2d 524 (1954) with In re Gato’s Es- 
tate, 276 App. Div. 651, 97 N.Y.S. 2d 171 (ist 
Dept.), aff'd. 301 N.Y. 653, 93 N.E. 2d 924 (1950). 

*83Murphy v. Murphy, 125 Fla. 855, 170 So. 856 


(1936). 
“Fla. Stat., Secs. 732.26 and 734.31. 





for establishing a lost or destroyed 
document and then only where such 
foreign probate is a result of inadvert- 
ence, error or omission.*® The act in 
Florida of someone forwarding the 
will of a Florida resident to another 
state for original probate or of someone 
testifying before a commissioner to 
prove the will of a Florida resident for 
original probate in another state may 
well be criminal.*® Thus, the Florida 
statutes must be considered in planning 
the estates of a Florida resident. 


Evaluation 


Most discussions of this subject have 
devoted their attention primarily to the 
power of the non-domiciliary state and 
only incidentally to an examination of 
the best interests of the testator.*7 In 
most cases the possible advantages to 
the testator, particularly to a Florida 
testator, of selecting a foreign forum are 
doubtful and there are real practical and 
legal disadvantages in making such a 
selection. Certainly lawyers and fiduci- 
aries owe the testator the duty of real- 
istically and fairly discussing with him 
the possible advantages and disad- 
vantages of selecting a foreign forum. 


It is clear from our examination that 
it is usually to the advantage of a de- 
cedent where possible to concentrate his 
assets in a single state so that they may 
be handled in a single administration. 
Costs and expenses are reduced, the 
possibility of double taxation is lessened 
and the danger of litigation arising 
from the application of different rules 
of law to the assets of a single decedent 


“Fla. Stat., Sec. 732.35. 

“See Fleming, Florida Statutes and the Illinois 
Nonresident Decedent’s Law, 45 Ill. B. J. 28, 34 
(1956). 

“See Fleming, supra note 46. It should also be 
noted that the effect of non-domiciliary probates and 
administration is further to fragmentize the admin- 
istration of estates rather than to allow ancillary 
and domiciliary administration to proceed as a unit 
insofar as is practicable. Atkinson, The’ Uniform 
Ancillary Administration and Probate Acts, 67 
Harv. L. Rev. 619 (1954). 
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located in more than one state is mini- 
mized. 

The problems resulting from having 
assets physically located in several states 
should be discussed with the client and, 
if the client so desires, the situs of his 
assets to the extent possible should be 
concentrated in a single state. Since the 
testator will almost of necessity have 
some assets at his domicile, the con- 
centration would normally occur there. 
In the event the investment portfolio 
of the client includes real property lo- 
cated in several states which he desires 
to retain, this cannot be accomplished. 
Certainly concentrating the situs of 
stocks and bonds in a single state does 
not preclude the client from carrying a 
widely diversified investment portfolio. 
Often stocks in a custodian account or 
in a safe deposit box are the only assets 
of a Florida decedent physically located 
out of the state.*® These stocks could be 
physically moved to Florida and the 
Florida resident could still receive the 
advice of and pay for the services of the 
out-of-state adviser. 

Upon weighing the advantages and 
disadvantages of a non-domiciliary orig- 
inal probate for a Florida resident, it 
would seem in most cases inadvisable. 
Certainly this is true in the absence of a 
clear expression of intent by the testa- 
tor, Otherwise, it may be the intent of 
the petitioner for probate in the non- 
domiciliary state which governs and not 
the intent of the testator.*® An indi- 
vidual, for example, while living other 
than in Florida might prepare a will 
naming an executor and expressing an 
attorney preference in the state in which 

“8The custodian is often faced with problems con- 
cerning the delivery of securities to the domiciliary 
executor. See Note: Administration of Decedent’s 
Stock, 31 N. Y. Univ. L. Rev. 1092 (1956). In Flor- 
ida, the custodian may deliver to the foreign per- 
sonal representative after the expiration of three 
months from the date of his appointment in the ab- 
sence of a demand by a personal representative ap- 
pointed in this state. Fla. Stat., Sec. 734.30. 


“See Cornell v. Delehanty, 173 Misc. 483, 18 
N.Y.S. 2d 153 (Sup. Ct. 1940). 


he is then living. Later he moves to 
Florida and still later he dies without 
having changed his will. Does this mean 
he desires to have the original probate 
of his will in the state in which he was 
formerly domiciled? Or does it mean 
he has failed to change his will as many 
fail to make a will? Does his selection 
of men in the state in which he was 
domiciled at the time the will was pre- 
pared mean that he wants a domiciliary 
administration or does it mean that he 
wanted these particular individuals to 
handle it wherever he was domiciled at 
death? At best, without more, the testa- 
tor’s intention is ambiguous. 

If the Florida resident did not want 
a Florida administration of his estate, 
he could simply avoid this. By revocable 
or irrevocable inter vivos trusts he can 
deliver his assets to a non-domiciliary 
trustee to administer in accordance with 
the non-domiciliary law.5° Of course 
this might subject the trust assets to 
income, intangible or inheritance taxes 
to which it might otherwise not be sub- 
ject in Florida. Accordingly, the intent 
of the testator, after being informed of 
the factors involved, should be clearly 
expressed in the will. 

After the Florida resident has con- 
sidered the matter, he may, despite the 
countervailing factors, decide to have a 
non-domiciliary probate and adminis- 
tration. Again he may decide to con- 
centrate his assets but determine it is 
easier to concentrate the bulk of his 
assets in the non-domiciliary state. Even 
in that event, it is recommended that 
the will be originally probated in 
Florida.®! This will satisfy that portion 
of the Florida statutes and not interfere 
with full administration and distribution 
in the non-domiciliary state. 

One solution which has been sug- 
gested to the original probate problem 

5°Cf. Hanson v. Denckla, 357 U.S. 235 (1958), re- 


versing 100 So. 2d 378 (Fla. 1956). 
51See Fleming, supra note 46, p. 34. 





is for the testator to have two separate 
wills, one with reference to the Florida 
assets and one with reference to the 
non-domiciliary assets.°? However, one 
document will be executed subsequent 
to the other and this may create prob- 
lems and litigation as to whether a 
testator may have two valid last wills. 

In some ways the problem ot direct 
distribution by the non-domiciliary siate 
is of more importance to the domicil- 
iary state than the problem of original 
probate. Certainly the non-domiciliary 
executor should cooperate with the 
domiciliary executor in paying taxes, 
debts, in filing various returns and, de- 
pending on the policy of the non-doni- 
ciliary state, in recognizing the forced 
testation laws of the domicile. If the 
non-domiciliary administration thus 
makes provision for the domiciliary ad- 
ministration, there is no serious objec- 
tion to a direct distribution by the non- 
domiciliary executor to the legatees. 

The conclusions resulting from this 
evaluation are: 

1. To the extent possible responsible 
estate planning suggests the concentra- 
tion of the estate assets in a single state. 

2. In view of the legal and practical 
problems often arising from an orig- 
inal probate, administration and distri- 
bution in a non-domiciliary state, the 
traditional course of an original domi- 
ciliary probate with ancillary adminis- 
tration where necessary in non-domicil- 
iary states should be customarily fol- 
lowed in estate planning. 

3. Where, however, the testator after 
being fully informed decides that it is 
to his best interests to have a non-domi- 
ciliary original probate, administration 
and distribution and clearly expresses 
such intention in his will, his intent may 
be given effect to the extent of the assets 
in the non-domiciliary state. 

52Thompson v. Parnell, 81 Kan. 119, 105 Pac. 502 


(1909); Woodfin v. Union Planters National Bank 
& Trust Co., 174 Tenn. 367, 125 S.W. 2d 487 (1939). 
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Panel Discusses Costs and Other Resulting Problems of 


Choosing Foreign Forum 


FRANK B. DOWLING, County Judge, Dade County, Fla. 
ALICE M. BRIGHT, Chicago, Ill.; WILLIAM A. LANE, Miami, Fla.; 







Miss BricHt: There were two points 
made by Mr. Stallings with which I take 
issue. First, I do not think that you are 
actually increasing the risk of double 
taxation by using the New York or Illi- 
nois statutes. In New York and Illinois 
we are not suggesting that we are treat- 
ing the client as a resident of New 
York or Illinois — we are recognizing 
him as a non-resident, and inheritance 
tax is due only to the state of his domi- 
cile. Illinois and New York would have 
no more right to tax him than any other 
non-resident. 


The other reason, which has been 
recognized in case law in Texas and 
Washington (without benefit of any 
statutes) in permitting a testator to 
select the law of another state where 
he has assets located, is a desire to 
avoid restrictions in the law of his state 
of domicile. I do not think that an 
ancillary administration would accom- 
plish the result as the election under 
Illinois or New York statutes or in 
Texas and Washington through a pro- 
vision in the will would do because I 
do not think that under an ancillary ad- 
ministration you would make the law 
of New York or Illinois or any other 
state be governing law for the trust in- 
strument. In those instances where you 
wish to avoid an unfavorable rule 
against perpetuities, for example, you 
have to go into another state, locate your 
assets there and elect to have the will 
governed by the law of that state. 


Mr. Austin FLeEminG (Chicago): A 
situation recently developed where a 
Chicago resident, who had created a 
revocable inter vivos trust in Illinois, 
came to Florida, died here, and left 
an estate that was probated in Florida. 
The examination has just been made of 
the federal estate tax by an examiner 
in Florida. Apparently acting on the 
bazis of the Denckla decision of the Flor- 
idz Supreme Court, the agent has taken 
the position that the inter vivos trust 
in ‘llinois is of no force and effect, and 
since the will covered only the probate 
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assets and nothing else, those assets 
that were in the trust passed as intestate 
property according to the laws of 
Florida, and since the widow takes only 
a third under the Florida law, the pro- 
vision for the maximum marital deduc- 
tion in the trust is of no effect, thus 
increasing the federal estate taxes. 


Mr. STALLINGS: The last session of the 
Florida legislature enacted a_ statute 
which, in effect, abrogates the Denckla 
decision and validates revocable trusts. 
I do not know whether the statute is 
retroactive. 


Jupce Dow.inc: I am inclined to 
think it would not be retroactive. I be- 
lieve that the purpose of the 1959 en- 
actment was to permit testamentary be- 
quests or devises to such inter vivos 
trusts, regardless of the fact that they 
were amendable before or after the 
death of the testator. I think that the 
bar and the corporate fiduciaries sought 
this legislation whereas the judges of 
the probate courts throughout Florida 
disagreed with it. 


CHAIRMAN J. PENNINGTON STRAUS: 
It is interesting to note that the Florida 
statute goes so much further than stat- 
utes in other states, in permitting amend- 
ment to the trust even after the death 
of the testator and settlor of the trust. 


Mr. Morton J. Barnarp (Chicago) : 
Let us say a resident of Illinois, who 
has a winter home here, spends most 
of the time in Florida, but has his as- 
sets, his tangible securities and bank ac- 
counts, et cetera, in Chicago. He dies, 
leaving a will in which he wants a 
Chicago trust company or individuals 
to act as executors and trustee. Normally 
you would consider him a resident of 
Illinois and place the domiciliary ad- 
ministration there, but the Florida court 
determines that he is a resident of 
Florida, whereas the Illinois court might 
say he is a resident of Illinois. You 
would be whipsawed between two deci- 
sions, each of which says he is a resident 
of two different states. So you would 





not know where the original domiciliary 
proceeding is supposed to be _ held, 
whereas, if you have a provision in the 
will to the effect that “In the event my 
residence is determined to be in Florida 
at the time of my death, nevertheless I 
want this estate to be administered in 
Illinois.” 

Miss Bricut: Mr. Barnard may be 
more confident of the Illinois courts 
than I am, but I would strongly recom- 
mend not putting in any suggestion 
that there is any doubt as to domicile. 
I would not give the Illinois courts any 
basis for a suggestion that they could 
tax this estate. If you follow literally 
the language of the Illinois statute and 
direct that all assets located in the State 
of Illinois should be administered in 
that state, and the law of that state ap- 
plied to it, without injecting any ques- 
tion of domicile, you would accomplish 
the result you desire. 

Jupce Dow.inc: This might be a 
good place for the County Judges of 
Florida, who are charged with the hand- 
ling of the probate and administration of 
estates, to assure you that the probate 
courts of Florida have no desire what- 
soever to handle as an original domi- 
ciliary proceeding the administration of 
the estate of any person resident in any 
other state at the time of his death. The 
statutes of Florida provide that where 
a non-resident dies leaving assets in 
Florida, ninety days after the request 
of the personal representative in the 
state of domicile, we are authorized to 
send out all of the assets in Florida to 
the foreign personal representative with- 
out question. That will continue to be our 
policy. 

As far as the temporary resident is 
concerned, I do not think you have any 
problem. The problem exists where the 
person has actually come to Florida and 
established Florida as the state of domi- 
cile, intentionally doing so to receive 
the benefits of the tax laws of this state. 
I have in mind a case where a Chicago 
man moved to Florida with his wife and 
minor children, one of whom was less 
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than two years of age. He had been in 
the hardware business in Chicago, and 
he still maintained his interest in that 
business at the time of his death. He 
had established several safety deposit 
vaults under lease in his name and that 
of his children and his wife. He lived 
in Miami Beach for over seven years, 
and his children went to public schools 
in Dade County, Florida. He was a 
registered voter here, he filed his in- 
come tax returns from Dade County. He 
was taking a trip out west and an auto- 
mobile accident occurred in which he, 
his wife and one of his children were 
killed outright. He had a will. The wife 
and, of course, the minor child, died 
intestate. Immediately in Chicago there 
were three domiciliary proceedings upon 
the estates of those three persons. A 
public administrator was appointed to 
handle the estate of this seven-year old 
child as well as the wife. The will of 
the decedent did not name an executor, 
and one was appointed by the court in 
Cook County, Illinois. Of course, three 
estates were opened in Dade County, on 
our residents. When our personal repre- 
sentative went to Chicago to seek the 
intangible assets of the decedents, the 
probate court in Chicago entered an 
order not only restraining him from 
proceeding any further, but directing 
that any bank or any individual that as- 
sisted the Florida representative in ob- 
taining the assets of the decedents would 
be in contempt of court. 


We would like to see a little co- 
operation between the states. We are 
perfectly willing that an ancillary ad- 
ministration be had here on the Florida 
assets of a non-resident’s estate. We will 
be happy to cooperate in every respect 
to that end, but as far as Florida resi- 
dents are concerned, whether they be 
old or new, we would like to see the 
domiciliary proceedings in Florida and 
the ancillary administration in the for- 
mer state of residence. 


Mr. DaniEL PartrincE, III (Washing- 
ton, D.C.) : What happens in a case where 
the Attorney General of Florida feels 
that a person is domiciled here and the 
personal representative and the authori- 
ties of the other state feel that the per- 
son is domiciled there? Suppose he de- 
clares in his will that he is domiciled 
in Illinois but he has lived here a long 
time, and his chief interests are in 
Florida. Would the Attorney General be 
likely to take the position that his true 
intention was to remain in Florida until 
he died, and that he was actually domi- 
ciled in Florida? 


Jupce Dow inc: Fortunately, we have 
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not had too much of that. It is my 
opinion that the Attorney General’s at- 
titude is that if all of the parties in 
interest in the estate are within the juris- 
diction of the court at the time, and the 
question of domicile is determined by 
the probate judge in the foreign juris- 
diction, the decree of that court must 
be given full faith and credit, and it 
has not been the policy to have split 
residence. However, there is an inter- 
esting case now pending in Dade County 
in which the question of heirship must 
be determined. The Surrogate Court in 
New York — where the assests are 
physically located — has determined 
that the decedent was a resident of 
New York, and has determined one set 
of claimants to be the heirs. Florida 
on the other hand, has decided that 
he was a resident of Florida, and 
the Florida probate court (not I) has 
determined that another set of claimants 
are the true heirs of the decedent. The 
Surrogate in New York has transferred 
half the estate to Florida so that half 
of it is going to be administered accord- 
ing to the law of New York and half 
according to Florida law. 


Mr. Harrison F. Duranpd (New 
York): Occasionally there are former 
New Yorkers who like to avail them- 
selves of Section 47 of the New York 
Decedent Estate Law (premitting choice 
of probate). We are then confronted 
with the operation of the penal provision 
of the Florida statute, which says that 
the title of non-resident executors of 
the property is void, and that the title 
of the legatee under the New York will 
is void. Now the New York executor 
will be called upon to transfer securi- 
ties. They may be in the names of 
nominees, but even though that obstacle 
can be overcome, one wonders whether 
the title in the legatees would be for- 
ever in jeopardy by reason of something 
that the Florida courts might do. 
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Mr. Stauincs: If the assets are in 
New York, and Florida has no connec. 
tion with them in the sense they are not 
Florida corporations — if, in other 
words, the situs of the assets is in New 
York, it would be my opinion that the 
New York legatees get good title. | 
think that the 1957 Kansas case, Jn Re 
Estate of DeLano, decided that exact 
point in so far as Missouri assets were 
concerned. The Kansas decedent had 
assets in Missouri, and Kansas had a 
statute very similar to the Florida 
statute. I feel, therefore, that if there 
is no connection between those assets 
and Florida, other than the residence of 
the decedent, you are all right.” 


CHAIRMAN StrAuS: What about the 
effect of the penal provision? 


Mr. Stauuincs: My feeling is that if 
no act is performed in Florida in con- 
nection with the transfer to the legatee, 
and the legatee is not a resident of Flor- 
ida, no act being performed in Florida, 
imposition of the criminal sanction 
would be attempting to act extra-terri- 
torially, and therefore would be void. 


Mr. Lane: I agree with that position. 
The probate court has no criminal 
jurisdiction and certainly any attempt 
to enforce a criminal penalty would 
have to come from some other court. 
There are some other situations, how- 
ever, somewhat different from what Mr. 
Durand has mentioned, that might very 
well jeopardize anyone attempting to 
probate a Florida will in a foreign 
jurisdiction. For instance, let us as- 
sume you have a will in which the wit- 
nesses are Florida residents and there 
is no question but what this is a Florida 
decedent. The will might be lodged in a 
safety deposit box elsewhere. Someone, 
perhaps without any knowledge of any 
possible criminal jurisdiction — the at- 
torney in the other state, or the fidu- 
ciary there — might get the will out and 
undertake to probate it in that foreign 
jurisdiction, and have a commission 
sent down to the witnesses in Florida. 
It poses a very serious question as to 
whether or not these Florida persons, 
who assisted in having the will probated 
in a foreign jurisdiction, might be sub- 
jecting themselves to criminal liability. 


Jupce Dow tine: I do not think any 
Florida citizen has ever been prose 
cuted for aiding and abetting in the 
probate of a Florida resident’s will in 4 
foreign jurisdiction, and I do not think 
there is any court in Florida foolish 
enough to try to bring criminal prose 
cution against a resident of some other 
state for doing something in that state 
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which is perfectly lawful in that state 
and not committed in the State of Flor- 
ida at all. I do believe that the purpose 
of the law and of the penalty is to pre- 
vent a situation where a Florida resident 
dies, leaving property elsewhere, and 
there is a collusive effort to attempt to 
secure a primary or original probate of 
that Florida resident’s estate in another 
state to avoid the effect of the Florida 
laws, and it would be a very rare case 
indeed where that would take place. 


Our Florida law requires the Florida 
personal representative to go into the 
foreign state and inventory and take 
into his possession the movables in the 
foreign estate. I know full well that my 
court does not have any jurisdiction 
over those movables in another state, 
and I certainly would make no effort to 
require any personal representative in 
my court to do other than demand or 
request the transfer to him, as executor 
or administrator; of those movables in 
another state. Certainly, it would be a 
wasteful squandering of the estate’s 
money to send him up there for that 
purpose, and I would not be a party to 
it, and I do not think any other probate 
judge in Florida would be a party to it. 


As far as the question of title is con- 
cerned, I think that if it is handled law- 
fully in the foreign state, it would un- 
questionably have to be lawful in 
Florida. I cannot understand the legis- 
lation in Florida that makes it a criminal 
offense in another state to do something 
that the laws of Florida permit us to do 
on the estate of a non-resident who hap- 
pens to die leaving property here. If a 
resident of New York dies and leaves 
property in Florida, the statutes of 
Florida authorize our probate courts to 
have an original proceeding of a domi- 
ciliary nature on that estate in Florida, 
and if we are going to authorize it down 
here, I certainly cannot see anything 
consistent about our trying to deprive 
any other state of a similar right. That 
is my position and I think the position 
of the county judges of Florida. 


A AA 


VIRGINIA Trust ScHooL, Has REcoRD 
ENROLLMENT 


The Trust School operated by the Vir- 
ginia Bankers Association in cooperation 
With the University of Virginia Law 
School this summer reached a record en- 
rollment of fifty. The School had been 
completely reorganized on a 2%-day 
basis by Junius R. Fishburne, vice presi- 
dent and trust officer, Peoples National 


@ Bank, Charlottesville, and Professor 


Neill Alford of the Law School. All par- 


# ‘ticipants in the new set-up indicated ap- 


proval of the changes. 
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Y THE BEGINNING OF THE PRESENT 
decade it had become increasingly 
common to find wills containing a 
“pour-over” clause—a dispositive provi- 
sion directing that all or a part of the 
estate should be added to the corpus of 
an existing trust, the terms of which 
were not reiterated in the will itself. 
With the increasing popularity of the 
‘living trust” and the growing use of 
“life insurance trusts”, resort to the 
“pour-over” clause was logical. 
Nevertheless, the legal effectiveness of 
the device was by no means clear. 
Scholarly articles published in 1950 and 
1951 carefully examined existing judi- 
cial developments and pointed out the 
pitfalls of using a “pour-over.”! Even 
Mayo Adams Shattuck, whose earlier 
writings had helped to popularize the 
“pour-over”, found it necessary in 1952 
to suggest the danger of using the de- 
vice outside the friendly confines of 





Massachusetts.2 This was the _back- 
ground of Gilbert Stephenson’s observa- 
tion in 1953 that, 


“The pouring-over provisions of wills 
and trust agreements offer draftsmen 
some of their thorniest problems. This 
is so because in so many states the 
law as to pouring over is in a state 
of flux, resulting in confusion and un- 
certainty as to the validity of these 
provisions.” 


As Professor Palmer had _ suggested, 
there was a distinct need for clarifying 
legislation.* 


Six years later, by the end of 1958, 





9 ‘Lauritzen, Can a Revocable Trust be Incorpo- 
tated by Referenée?, 45 Ill. L. Rev. 588 (1950); 
Palmer, Testamentary Disposition to the Trustee 
f an Inter Vivos Trust, 50 Mich. L. Rev. 83 (1951). 

*Shattuck, ‘“Pour-Over’ Trusts — A Renewed 

§ Varning to Draftsmen, 91 TRUSTS AND ESTATES 

8207 (1952). 

‘Stephenson, Drafting Wills and Trust Agree- 
ments-—Dispositive Provisions, 435 (1953). 
‘Palmer, supra note 1, 67: “Professor Palmer 

@thould receive substantial credit for the legislation 

‘nacted in this field in the past few years. In his 

tticle in 50 Mich. L. Rev. 38 (1951), he recom- 

tended that certainty be sought by legislation and 

‘et out a sample statute for consideration at 67-68. 

The earlier statutes enacted in Illinois and North 

Carolina were patterned after Professor Palmer’s 

‘uggested form.”” McClanahan, Bequests to an Exist- 

‘ng Trust — Problems and Suggested Remedies, 47 

Cal. L. Rev. 267, 295 (1959). 
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“Pour-Over” Wills— 


And the Statutory Blessing 


ALAN N. POLASKY 
Ann Arbor, Michigan 


twelve states had enacted statutes deal- 
ing with validity of a bequest of probate 
assets to be added to an extrinsic trust 
(that is, a trust established other than 
by the terms of our testator’s will) .® 
Within the first six months of 1959, 
two of those states had amended their 
statutes,® at least five more states had 
enacted such legislation for the first 
time,’ and “pour-over” legislation had 
been under consideration in other 
states,® including California® and Michi- 
gan?° where two of the more interesting 
drafts of statutes were prepared for sub- 
mission at the current sessions of the 
legislature. These statutes, both exist- 
ing and proposed, vary not only as to 
form but also, and more importantly, 
as to the scope of the legislation and 
the philosophy underlying it. Mobility 
of population makes uniformity parti- 
cularly desirable in this area; thus, per- 
haps the most important development 
was the preparation of a “Uniform 
Testamentary Additions to Inter Vivos 
Trusts Act” for presentation to the 
Commissioners on Uniform State Laws 
at their 1959 meeting.’” 


5Conn. Gen. Stat. Sec. 45-173 (1958), repealing 
Conn. Gen. Laws 1953, ch. 442, (and itself repealed 
by Conn. Public Act 421, Laws 1959, House Bill No. 
8855); Del. Code Ann. Title 12, Sec. 111 (1958 
Supp.) (Del. Laws 1957, ch. 125); Ill. Rev. Stat. ce. 
8, Sec. 194a (1957) (Laws of 1955); Ind. Stat. Ann. 
Sec. 6-601(j) (Burns 1957) (Ind. Laws 19538, ch. 
112); Miss. Code Ann. Sec. 661.5 (1958 Supp.) 
(Laws 1958, c. 240 Secs. 1-3); Neb. Rev. Stat. Sec. 
30-1806 (1957 Supp.) (Laws 1957, L.B. 147, p. 
390); N. Car. Gen. Stat. c. 31 Sec. 47 (1957); (N. 
Car. Laws 1955, c. 388, Sec. 1); Ore. Rev. Stat. Sec. 
114.070 (1957) (Ore. Laws 1957, c. 345); Pa. Stat. 
Ann., tit. 20, Sec. 180.141 (Purdon Supp. 1957) 
(Pa. Laws 1957, Act. 878); Va. Code Sec. 64-71.1 
(1958 Supp.) (Va. Laws 1958, c. 450, Sec. 64-71.1) ; 
Wis. Stat. Ann. Sec. 231.205 (1957) (Wis. Laws 
1955, ch. 85, Sec. 231.205); Wyo. Comp. Stat. Sec. 
6-310 (1957 Supp.) (Wyo. Laws 1957, c. 180). 

6Connecticut (Conn. Public Act 421, Laws 1959) 
and Nebraska (Neb. Leg. Bill 359, 1959 Laws, page 
718). 

7Colorado (S.B. 172, Laws of 1959); Florida (S.B. 
248, 1959 Laws, p. 201); Maryland (H.B. 27, 1959 
Laws, p. 916); Montana (H.B. 430, 1959 Laws, p. 
531); Washington (C. 116, Laws 1959, S.B. 140, 
1959 Laws, p. 481). 

®The author has been informed that the matter 
has also been considered in New Jersey and New 
York. 

®See McClanahan, supra note 4, 300. 

10§.B. 1141 (1959). 

11Extensive discussions of the earlier statutes will 
be found in McClanahan, supra note 4, 295, and 57 
Mich. L. Rev. 81, 91 (1958). 

12The draft proposal was scheduled for initial con- 
sideration on August 20, 1959. 


The thrust of this discussion is di- 
rected primarily to an appraisal of these 
statutory developments. Since meaning- 
ful evaluation depends upon an under- 
standing of the source of the problem, 
two points of preliminary inquiry may 
be suggested. First, we might ask 
whether any good reason exists which 
might make the use of a “pourover” de- 
sirable; second, we might inquire 
whether (and to what extent) existing 
legal doctrine casts doubt upon the 
effectiveness of such bequests. If an 
affirmative answer be found to both 
those questions, we shall have posted 
our third question, namely, the type of 
legislation needed. 


Reasons for Using “Pour-over” 


Why would a draftsman have used 
the pour-over? It might be suggested 
that pure laziness or penny-pinching is 
at the root; but there may have been 
somewhat more persuasive considera- 
tions! 

One of the goals of “pouring over” 
is to add the assets to an existing trust 
in order to secure unified administra- 
tion, together with whatever minimiza- 
tion of administrative expense this per- 
mits. Of course, the draftsman could 
have created a testamentary trust, 
spelled out in the will and containing 
terms similar to those in the trust, in- 
cluding a merger clause. But merger 
clauses in both testamentary and inter- 
vivos trusts are no guarantee that com- 
bined administration will be possible. 
It may not be possible to merge even 
identical intervivos and testamentary 
trusts in the particular jurisdiction; and 
in other states the desire for merging 
the trusts may be frustrated, particular- 
ly if the draftsman inadvertently fails to 
provide identical terms for each. 

An additional reason for creation of 
the intervivos trust may have been a 
desire to avoid publication of the terms 
of the disposition of the estate. Further 
impetus arises in those states which, 


18E.g. The author was informed by California 
lawyers that it has not been possible to merge testa- 
mentary and inter vivos trusts. 
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while requiring continued supervision 
and accounting of the testamentary 
trustee, impose no such requirement 
upon the trustee of an intervivos trust to 
which probate assets have been added. 
In summary, then, there can be little 
doubt that at times it will be both logi- 
cal and helpful to simply add the resi- 
due of the estate to a trust previously 
executed by the testator, and to permit 
the wife to “pour-over” into such a 
trust upon her death subsequent to that 
of her husband. 


The Legal Background 


Much of the formalism with which 
we surround testamentary dispositions** 
is best understood in the light of the 
purpose and effect of the Statute of 
Wills of 1540, the Statute of Frauds of 
1677 (providing for attestation and re- 
quiring, for the first time, that wills of 
personalty be in writing) and the Eng- 
lish Wills Act of 1837. But, whether de- 
rived from the Anglo-American de- 
velopment or traceable, in part at least, 
to the civil law background of the state, 
the testamentary disposition of real and 
personal property is now subject to 
statutory requirements throughout the 
country.'® 

14See generally Atkinson, Wills Secs. 3-4 (2 ed. 


1953). 
18Td. 292. 





RETIREMENT and 
INSURANCE PLANS in 
AMERICAN COLLEGES 


by William C. Greenough 
and Francis P. King 


This comprehensive reference sur- 
veys benefit plans in more than 
1,000 colleges and universities and 
describes each institution’s retire- 
ment plan. The authors discuss the 
philosophy and guiding principles of 
benefit planning, methods of estab- 
lishing plans, provisions and financ- 
ing of plans for retirement, life 
insurance, hospital-surgical-medical 
insurance, major medical expense 
insurance, and disability income in- 
surance. An authoritative guide to 
staff benefit planning for teachers in 
higher education. $8.50 
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Absent applicability of special pro- 
visions giving effect to nuncupative 
wills under special circumstances,'® or 
to wills of soldiers and sailors,1* or to 
recognition of the validity of a holo- 
graphic will,1® the testamentary disposi- 
tion must comply with the statutory re- 
quirements with respect to the necessity 
for a writing, the signature of the testa- 
tor, witnesses and attestation. Says Pro- 
fessor Atkinson, “The prescribed for- 
malities of execution are the legisla- 
ture’s idea of safeguards necessary to 
prevent tentative, doubtful or coerced 
expressions of desire from governing 
succession to one’s property. Hence, no 
will is valid unless there is compliance 
with all the statutory requirements.”?® 
Yet, recognizing the “preventative” na- 
ture of the statute, the courts and legis- 
latures have not been unaware of the 
possibility that the vaccine might have 
a more harmful effect on the testator’s 
“intentions” than the condition it was 
designed to forestall.”° 


Although an effective will would seem 
to require that the subject matter and 
the object of bounty be sufficiently 
identified to permit effectuation of the 
intended disposition, the courts have not 
invariably insisted that the property and 
beneficiary be ascertained solely by 
reference to the will itself. Apart from 
resort to extrinsic aids to “interpret” 
the meaning of the language, several 
routes have been evolved for sustaining 
the testamentary bequest where resort 
to writings or facts beyond the pages of 
the will is necessary to determine the 
beneficiary or property involved in a 
particular clause. 


Two Doctrines 


The first, and most common, is re- 
ferred to as Incorporation by Refer- 
ence,”! In most jurisdictions, if the will 
indicates the intent to incorporate the 
provisions of an existing document, 
which is sufficiently identified by the 
will, the terms of the document may be 
deemed incorporated as part of the will 
without reiteration in the will itself or 
even production of the extrinsic docu- 


16e.g. Id. pp. 364-367. 
17e,g. Id. pp. 370-374. 
18e.g. Id. pp. 355-362. 
197d. 292. 


20Validation of holographic wills is but one exam- 
ple. 

2Atkinson, Wills, p. 385. 1 Scott on Trusts, Sec. 
54.1 (2 ed. 1956); 1 Bogert, Trusts and Trvstees, 
Sec. 106 (2 ed. 1951); 1 Restmt Trusts 2d, Sre. 54 
(b). Lauritzen, supra note 1; Lauritzen, Pour-Over 
Wills, 95 Trusts AND ESTATES 992 (1956); Kay, 
From One Will to Another, 97 TRUSTS AND ESTATES 
524 (1958); Comments, 42 Ky. L. J. 702 (1954); 27 
Miss. L. J. 220 (1956); 10 U. Fla. L. Rev. 108 
(1956) and additional references cited in McClana- 
han, supra note 4, footnote 3, p. 267. 


ment.22 Of course, resort to the un. 
attested writing may increase the dan. 
ger of fraud, such as that resulting from 
substitution of terms in the extrinsic 
writing, and perhaps this accounts for 
the limitation of recognition in some 
jurisdiction.** Yet, in the majority of 
those states where the question has been 
considered the doctrine seems to have 
been generally accepted by the courts” 
and even codified.*> Earlier dicta cast. 
ing doubt on the doctrine have been re- 
jected”® and the stated rejection of the 
doctrine in New York and New Jersey 
must be considered in the light of recent 
decisions.2* Connecticut’s judicial dis. 
approval of incorporation by reference 
has been greatly ameliorated by a 
statute permitting reference and “pour- 
ing-over” to certain types of trusts exist- 
ing at the time of the will and them- 
selves executed with specified formal- 
ity.28 


A second method of ascertaining the 
property or beneficiary is by reference 
to what have been called “non-testa- 
mentary acts”’”® or “facts of independ- 
ent significance.”*° Perhaps a joinder 
of the terms is expressive of the theory: 
that reference to an act or fact which 
has significance quite apart from its use 
in connection with the disposition is not 
deemed an undue emasculation of the 
policy underlying the requirements for 
testamentary disposition.*! 


There are obvious differences be- 
tween the two doctrines. On the one 
hand, the document, whose terms are 
being incorporated by reference, must 
be in existence or there would be noth- 
ing to incorporate. If it is in existence 
and the testator, knowing those terms, 
incorporates them with the requisite 
testamentary formality, the danger, if 
any, must arise only with respect to pos- 


22Incorporation by reference is to be distinguished 
from “integration” of several documents as part of 
the will. See Atkinson, Wills 380-385; Evans, In- 
corporation by Reference, Integration, and Non- 
Testamentary Act, 25 Col. L. Rev. 877, 888 (1925); 
Comment, 27 Miss. L. J. 220 (1956). 


23For a case rejecting the doctrine and expressing 
the view that the doctrine subverts the purpose of 
the wills legislation, see Hatheway v. Smith, 7 
Conn. 506, 65 Atl. 1058 (1957). 

*Palmer, supra note 1, 36-47; Comment, 57 Mich. 
L. Rev.. 81 (1958); McClanahan, supra note 4, 272 
(These articles collect and discuss the cases.) C4. 
Lauritzen, supra notes 1 and 21; 2 Scott on Trusts, 
Sec. 54.1 (2 ed. 1956). 


Ohio Rev. Code Ann. Sec. 2107.05 (page 1954). 


28Montgomery v. Blankenship, 217 Ark. 357, 230 


S.W. 2d 51 (1950). 

“See, for an excellent recent survey of the New 
York cases, Trachtman, Pour Overs, 97 TRUSTS AND 
EsTATES 416 (1958); McClanahan, supra note 4, 272. 
With respect to New Jersey: Swetland v. Swetland, 
102 N. J. Eq. 294, 140 Atl. 279 (1928). 

See statute cited supra note 5. 

Atkinson, Wills, 394, 896 (2 ed. 1958); Evans, 
supra note 22, 891. 

80] Scott on Trusts, Sec. 54.1 (2 ed. 1956). 

"See Palmer, supra note 1, 35. 
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sible alteration of the document. The act 
of “independent, non-testamentary sig- 
nificance” on the other hand may have 
occurred prior to the execution of the 
will or may take place subsequently. If 
prior, any potential danger is similar to 
that inherent in incorporation by refer- 
ence; if later, it can be seen that there 
is a possibility of using the later act 
as a means of selecting the subject mat- 
ter or beneficiary without the protec- 
tive formality deemed furnished by the 
wills legislation. 


The sustaining theory in this latter 
case is not that there has been substan- 
tial compliance with a designation com- 
pleted under the circumstances specified 
by the wills statute, but rather upon the 
theory that the policy underlying the 
wills legislation is satisfied because the 
act or fact relied upon, having inde- 
pendent significance, is not essentially a 
disposition of a testamentary nature 
and therefore less subject to the dangers 
of undue influence, or fraud, for pur- 
poses of influencing the disposition. To 
put it charitably, the doctrine has been 
flexible and its scope is scarcely capable 
of exact delimitation, Bequests to “the 
woman I marry”®? or to “such persons 
as shall care for me in my last illness”’** 
or to “such persons as may be in my 
employ at my death”’* have been sus- 
tained, presumably on the theory that 
the testator usually will select such per- 
sons for reasons other than the designa- 
tion of a beneficiary. 


The “receptacle” cases, upholding the 
disposition of items contained in a 
room, trunk or safety deposit box, the 
contents of which the testator may alter 
from time to time, rest on somewhat 
flimsier theoretical grounds and would 
seem to approach the limits of the doc- 
trine.*° There will be varying degrees of 
“independent significance,” in contrast 
to the dispositive intent which may be 
present and the dispositive effect which 
will be present; it is doubtful if there 
can be a standard reducible to quantita- 
tive terms. Suffice it for our purposes to 
recognize that the courts have gone 
quite far in sustaining dispositions rely- 
ing upon extrinsic and unattested acts 
or writings which effectuate the dispo- 
sition. 

One other facet of the applicability of 
the wills legislation adds a bit of depth 


— 





Brooke v. Kent, 18 Eng. Rep. 136 (1840). 

lear v. Manser, 114 Me. 342, 96 Atl. 240 (1916). 
ee v. Sweeney, 17 R.I. 213, 21 Atl. 364 

*E.g. Buchwald v. Buchwald, 175 Md. 108, 199 
Atl. 795 (1988); c.f. Hastings v. Bridge, 86 N.H. 
247, 166 Atl. 273 (1988). See discussion McClana- 
han, supra note 4, 279; Comment 27 Miss. L. J. 
220, 224 (1956) Atkinson, Wills, Sec. &1 (2 ed. 
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to the perspective. Despite the wills 
legislation, the courts have eflectuated 
dispositions of property, unaccompanied 
by the specified formality for executing 
a will, where such disposition may be 
characterized as an “intervivos” disposi- 
tion.** Thus an intervivos trust in which 
the grantor retained the income for his 
life, together with full rights of modifi- 
cation or revocation, and named him- 
self as trustee, retaining full administra- 
tive powers in his capacity as trustee, 
has been upheld as an “intervivos” trust 
not subject to execution in compliance 
with the formalities required of a will.*7 
Similar results may be found with re- 
spect to the revocable and amendable 
life insurance trust.*® 


The rationale often found is that these 
are present dispositions subject to de- 
feasance and therefore not testamentary 
in nature. Yet in each of these cases it 
is clear that the grantor has retained 
substantial control over the disposition 
and that he has the power to alter the 
terms and designate new objects of 
bounty to take effect upon his death— 
without the necessity of complying with 
the wills legislation. 


It is against this legal backdrop that 
the decisions concerning the validity of 
the “pour-over” provisions arose. Just 
as the courts have failed to agree upon 
applicability of theory, so the scholars 
who have written on the subject have 
neither achieved unanimity in terms of 
their appraisal of the existing law re- 
sulting from the cases nor in terms of 
the result which ought to be reached. 
For our purposes, it must suffice to 
simply refer to the studies*® and to sug- 
gest, in brief summary, where the courts 
seem to have taken us with respect to 
the validity of pour-over provisions. 


*“‘Pour-Overs”’ — And the Courts 


At the outset, it should prove helpful 
to distinguish two situations: the case 
where the testator creates a separate 
testamentary trust with the same terms 
as those of a previously existing trust, 
as distinguished from the mere addi- 
tion of probate assets to the extrinsic 
trust. Unfortunately an unhappy phras- 


See 1 Scott on Trusts, Secs. 56.6 and 57 (2 ed. 
1956) 1 Restatement, Trusts 2d, Sec. 57 (1957). 

37E.g. Farkas v. Williams, 5 Ill. 2d 417, 125 N.E. 
2d 600 (1955); consider also the so-called “Totten 
Trust.” See Palmer, supra note 1, 69. 

%E.g. Gurnett v. Mutual Life Ins Co., 356 Ill. 612, 
191 N.E. 250 (1984); 1 Scott on Trusts, Sec. 57.3 
(2 ed. 1956). 

For careful collation and analyses of the cases 
in each of the categories see Paimer, supra note 1; 
McClanahan, supra note 4; Lauritzen, supra notes 
1 and 21; 1 Scott on Trusts, Sec. 58 et. seq. See also 
Comment, 57 Mich. L. Rev. 81 (1958) written as a 
follow-up of the Palmer article. And see Restate- 
ment of Trusts, 2d, Secs. 58-54, eapecially Com- 
ments C-K of Sec. 54. 


ing of the dispositive clause may leave 
the testator’s “intent” ambiguous. 

To illustrate, suppose that our testa- 
tor bequeathes his property to X, as 
Trustee, to be administered according 
to the terms of Trust “A” which our 
testator has previously created naming 
X as Trustee. Our testator may have 
intended the creation of a separate testa- 
mentary trust, simply referring to the 
extrinsic trust to establish the terms of 
the new trust without reiterating them. 
Or, our testator may have intended to 
add the probate assets to the existing 
trust to the administered as a part of 
the single trust. In the illustration, the 
bequest is so framed that one can’t tell 
with certainty what was intended; in- 
deed, the very ambiguity may suggest 
that no one even thought of the problem 
of whether this was simply an addition 
to the existing trust or the creation of 
a new trust with identical terms. Dis- 
tinctions between creation of a separate 
testamentary trust or “pouring” into an 
existing trust can be rather important 
from both a theoretical and practical 
standpoint. This is the background for 
proceeding to a consideration of judi- 
cial developments in various types of 
situations. 


(Please turn to page 954) 





Why Delaware? 


Delaware’s unique tax and 
trust laws facilitate the accu- 
mulation, management and 
conservation of property by 
corporations and non-resident 
individuals. 


They are but one reason why 
Wilmington Trust Company, 
as trustee. handles invest- 
ments for corporations, asso- 
ciations and individuals in 
virtually all states and many 
foreign countries. 


Other reasons, of course, are 
Wilmington Trust experi- 
ence; Wilmington Trust facil- 
ities. They unite in making 
ours one of the largest Trust 
Departments in the Nation. 
These benefits are available 
to you—and your clients. We 
welcome your inquiries. 


WILMINGTON 
Trust Company 


Wilmington, Delaware 
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You’re set for today. You have a 
promising job, probably a new car, 
some good stocks, some savings, a 
nice home. You’ve practically got it 
made. 

Then what? If your goal is retire- 
ment while you can still enjoy life, 
will your assets help you reach it? A 
really close look at them could be an 
eye-opener... 

Would you have to sell any assets 
to retire? Will they be as valuable 
in 20 years? Less? How much less? 

Would any decline in the stock 


Life | Accident | Health | Group Insurance | Pension Plans 


market delay your retirement? 
Would doctor bills over a long pull 
delay it? Could your retirement in- 
come pay them? 

Is this income protected against 
all emergencies? Are you sure? 

Difficult questions? Many found 
them so, but after you talk to a Con- 
necticut General man, as they did, 
you'll have all the answers you need 
... or know where to get them. 

You’ll have them in the form of a 
complete, detailed analysis of every- 
thing you own. Then every asset will 


be working smoothly and profitably 
for you. 

The Connecticut General man will 
also keep your analysis up-to-date as 
your situation changes. 

Right now, thousands are enjoy- 
ing the security this analysis brings. 
They know they’ll reach their goals. 
You can reach yours, too. Talk to a 
Connecticut General man soon! It’s 
the only thoughtful thing to do. 
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Connecticut General Life Insurance 
Company, Hartford, Connecticut. 
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WE’RE ASKING YOUR OPINION... 


... Of these advertisements appearing in 

The New Yorker magazine. Each one explains to the 
public the need for a carefully planned future... 
and briefly tells how our Analytical Service 

can help meet this need. 


Your clients are seeing these ads. And naturally, 
we hope they’ll paint a pleasant picture of the 
CG man and the valuable work he does. 


We believe this Service can prove profitable to 
both you and your client. We hope the CG man 
will be given an opportunity to prove this to your 
complete satisfaction. 


So what you think of these ads is important to us 
at Connecticut General. Will you take a minute 
and send us your reaction? If you’d like to examine 
them more closely ... and we hope you will... 
please let us know. We’ve had all four New Yorker 
advertisements reproduced in a special folder. 
Just write to The Director of Advertising, 
Connecticut General Life Insurance Company, 
Hartford, Connecticut. 





I. Where the trust referred to is un- 
amendable and irrevocable. — 


Where the testator executes the will 
according to the statutory requisites, 
the dangers to be guarded against are 
minimized. It is not surprising that most 
courts which have passed on the ques- 
tion permit such incorporation. And 
even a court professing not to recognize 
the validity of incorporation by refer- 
ence, such as New York, has reached 
essentially the same result by permitting 
reference on the theory that creation of 
the trust was an act of independent 
significance.*° 


Where, on the other hand, the pro- 
bate assets are to be “poured over” to 
an existing trust, it would seem that the 
doctrine of incorporation by reference 
is inapplicable. Nothing is being in- 
corporated into the will; the testator 
has stated specifically the terms of the 
disposition: “Add to the existing 
trust.”41 The contention that an un- 
attested document is supplying the di- 
rection as to ultimate disposition of the 
probate assets is met by the doctrine of 
the act of independent significance. The 
independent significance of the creation 
of the trust plus the fact that the testa- 
tor, while complying with the require- 
ments of the statute as to writing, wit- 
nessing, attestation and the like, solemn- 
ly indicated his intention to dispose of 
the assets in accordance with the terms 
of a then-existing document with which 
he was apparently familiar, could well 
be deemed sufficient to satisfy the policy 
underlying legislation establishing the 
formal requisites for testamentary dis- 
positions. Reflection should indicate 
that the pour-over is surrounded with 
the same safeguards as in the case of 
the creation of a new testamentary 
trust which incorporates the terms of 
the intervivos trust. 


Thus, whether construed as an in- 
corporation of terms or as a pour-over, 
the bequest to the trustee of an exist- 
ing irrevocable and unamendable trust 
will normally be upheld.*? 


II, Where the trust referred to is amend- 
able or revocable but neither amend- 
ment nor modification has occurred 
since execution of our testator’s last 


will or codicil. 


4°See the analysis of Matter of Rausch, 258 N.Y. 
327, 179 N.E. 755 (1932) in Palmer, supra note 1, 
46; McClanahan supra note 4, Scott, Pouring Over, 
97 TRUSTS AND ESTATES 189 (1958); 281-282; see 
Restatement of Trusts 2d, Sec. 54, Comment 9. 
Trachtman, supra note 27, reviewing the New York 
cases. 

“Restatement of Trusts 2d, Sec. 54, Comment 9. 
See In Re Snyder’s Will, 125 N.Y.S. 2d 459, 460 
(1953). 


“See authorities cited supra note 37. 
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Theoretically, the situation should be 
exactly the same as previously outlined 
in connection with the irrevocable and 
unamendable trust. In the case of refer- 
ence to the terms of an existing trust to 
establish the terms of the testamentary 
trust, the terms of the existing trust have 
been established prior to the execution 
of the will as in the prior situation. The 
only difference is that the settlor had 
the “power” to change the terms of 
the extrinsic instrument. But since no 
change occurred, existence of the power 
should be of no significance with re- 
spect to the validity of the bequest re- 
ferring to the unchanged terms of the 
trust. In construing the ambiguously- 
phrased disposition, determination of 
whether a new trust was intended or 
simply the addition of assets to the 
existing corpus may be important in 
determining whether there must be 
continuing court supervision and ac- 
counting with respect to the probate 
assets; but the distinction is again un- 
important in determining the effective- 
ness of the disposition. 


There is, however, a distinct lack of 
unanimity both in the opinions of the 
courts and of the writers as to the valid- 
ity of a bequest to an amendable but 
unamended trust.** Atwood v. Rhode 
Island Hospital Trust Co.** is a strong 
opinion refusing to uphold such a pour- 
over provision. And Lauritzen has sug- 
gested that the majority of American 
courts which have carefully considered 
the question would refuse to permit in- 
corporation by reference of a revocable 
or amendable trust.*® Nevertheless, it 
may be suggested that there is strong 
authority to the contrary and perhaps 
most writers would agree that a court 
ought to uphold the disposition so long 
as no amendment or revocation had ac- 
tually occurred.*® The very existence of 
contrariety of opinion and decision, 
combined with recognition of the fact 
that most receptacle trusts will be of the 
amendable variety, strongly suggests the 
desirability of legislation in those juris- 
dictions in which it is not clear that 
such a bequest will be upheld. 


III. Where the trust referred to is 
amendable and has been amended 


48See discussion in Comment, 42 Ky. L. J., 702, 
705-706 (1954); Restatement of Trusts, 2d, Sec. 54, 
Comment h. 

#275 F. 513 (1 Cir. 1921). See also Boal v. Metro- 
politan Museum of Art, 298 F. 894 (2 Cir. 1924). 

‘Lauritzen, supra note 1, 600. 

4*E.g. See discussion of cases in Palmer, supra 
note 1, 36-49; 42 Ky. L. J. 702, 704-706 (1954). Illus- 
trative cases: Estate of Willey, 128 Cal. 1, 60 Pac. 
471 (1900) (incorporation by reference); Swetland 
v. Swetland, supra note 25 (fact of independent 

significance). 


since the execution of the last will 
or codicil. 


It is at this point that theory requires 
a distinction between the use of in. 
corporation by reference and reliance 
on the doctrine of independent signifi- 
cance. And practicality requires that we 
resolve any ambiguity in the dispositive 
clause, if only by way of presumption, 
as to whether there is simply an addi- 
tion to an existing trust or the creation 
of a separate testamentary trust. 

A strictly analytical approach might 
suggest that if our testator had incorpo- 
rated by reference, the terms so in- 
corporated must be those in effect as of 
the date of execution of his last will or 
codicil; since a change in the will by 
way of modification can only be ac- 
complished by a document executed in 
accordance with the statute, a subse. 
quent modification not so executed 
would have no effect on the will pro- 
vision. Even revocation of the existing 
trust should be so treated; no effect is 
given to what the testator “might” have 
intended absent effective modification 
of the testamentary document. 


But suppose a court, rejecting the 
doctrine of incorporation by reference, 
referred to acts of independent sig- 
nificance to determine the content of 
the dispository clause. It might be con- 
tended that even an amendment subse- 
quent to the last will or codicil should 
be referred to it in ascertaining the 
terms of the testamentary trust. Al- 
though it could not be suggested that 
the later amendatory act might be re. 
flective of the testator’s intention, we 
can’t be sure; the later act itself may be 
quite ambiguous. In any event, resolu- 
tion of the question by giving no effect 
to the later amendment with respect to 
the testamentary trust cannot be said to 
be definitely distortive of the testator’s 
intent and would have the virtue of 
achieving similarity of result regardless 
of the court’s choice of theory as be- 
tween incorporation by reference or act 
of independent significance. 

A quite different situation confronts 
us where it is clear that a “pour-over” 
was intended. Incorporation by refer 
ence is not involved and the indepent- 
ent act (amendment of the intervivos 
trust) may be seen to have a somewhat 
less ambiguous evidentiary complexiot. 
In this case we may agree with Pro- 
fessors Palmer and Scott‘? that it is 
likely that the testator did intend the 
probate assets to be administered i0 
accordance with the trust as amended 


47S§ee Palmer, supra note 1, 54 et. seq; 1 Scott” 
Trusts, Sec. 54.3 (2 ed. 1956). 
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since he must be taken to have assumed 
that the terms of the trust at the time 
of his death would govern all assets of 
the trust, including the added probate 
assets. If the amending action has more 
than nominal significance apart from 
disposition of the probate assets, theory 
would suggest that the action is not 
testamentary and reference to the act in 
ascertaining the terms governing the 
probate assets would not be violative of 
the policy of the wills legislation. 

To be sure the suggested treatment 
seems to create a dilemma in the case 
of the bequest so ambiguously phrased 
that we cannot be sure whether the 
assets are to be added to the existing 
trust or are to form the corpus of a new 
and separate testamentary trust. The 
matter may either be left to the court 
or a rule may be prescribed. Prescrip- 
tion of a rule can be justified. We have 
allowed the testator to choose whichever 
method of disposition he desired, pro- 
vided only that the choice be made 
clear. Absent such designation, we may 
assume that it is more likely than not 
that he intended to “pour-over” and 
wanted the subsequent amendment to 
govern. Such presumption will in no 
way hamper the draftsman, nor will it do 
further violence to the policy of the 
wills legislation. 


But theory aside for the moment, 
what have courts, in fact done? When 
faced with a “pour-over” situation in 
which there has been an amendment of 
the trust without testamentary formality 
and subsequent to execution of the last 
will or codicil, the court has three pos- 
sible choices: 


(1) to invalidate the disposition, 

(2) to ignore the amendment, and 
effectuate the disposition according to 
the terms of the extrinsic document 
as of the date of execution of our 
testator’s last will, 

(2) to give effect to the amendment 
with respect to the probate assets. 


Cases may be found reaching each of 
the first two results.48 And one court 
has given effect to the subsequent 
amendment where it was executed with 
the formality required for execution of 
a will;#® but only a recent Wisconsin 


_—. 





“But it is important to analyze the particular fact 
situation involved in each case. Compare Atwood v. 
Rhode Island Hospital Trust Company, 275 Fed. 513 
(CCA ist), cert. denied, 257 U.S. 661 (1921) 
(invalidating the bequest) with Old Colony Trust 
Company v. Cleveland, 291 Mass, 196 N.E. 920 
(1935) (sustaining the bequest but in accordance 
with the terms of the extrinsic trust existing at the 
time of execution of the will) and with Koeninger 
v. Toledo Trust Company, 48 Ohio App. 490, 197 
N.E. 419 (1934) (using an incorporation by refer- 
ence rationale for validating the gift in accord with 
the terms of the trust as of the time of execution 
of the will). 


“Stouse v. First National Bank of Chicago, 245 
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case suggests that the amendment will 
be given effect though not so executed.*” 

Analytically, it may be argued that 
the intention of the testator in the case 
of the pour-over is probably frustrated 
by the results presently reached by the 
courts. It may be asserted that per- 
mitting the subsequent amendment to 
control disposition of the probate assets 
would permit vitiating still another in- 
cursion upon the wills legislation. To 
permit the testator to establish a nom- 
inal trust, execute a will with a “pour- 
over”, and subsequently dispose of the 
bulk of his estate by amendment of the 
trust without the formality ostensibly 
required by statute for testamentary dis- 
position would, indeed, permit rather 
effective circumvention of the wills 
legislation.51 Yet realism suggests that 
giving effect to the amendment, whether 
that of the testator or some other per- 
son, subverts the policy of the wills 
legislation no more than is presently per- 
mitted in the case of informal amend- 
ment of the intervivos trust. 


Summary of Background to 
Statutes 


At the beginning of the discussion 
two prefatory questions were posed. 


S.W. 2d 914 (Ky. 1951) and see Forsythe v. Spiel- 
berger, 86 So. 2d 427 (Fla. 1956) commented on in 
10 U. Fla. L. Rev. 108 (1957). 

50E state of Steck, 275 Wis. 290, 81 N.W. 2d 729 
(1957). 


See Palmer, supra note 1, 69, discussing the 
problem of specifying a “minimum” amount. Al- 
though most statutes are silent on the point, the 
Wisconsin statute and the Michigan proposal would 
not invalidate the disposition because of the nom- 
inal nature of the trust corpus. 


namely: (1) whether there were any 
valid and practical reasons for utilizing 
a “pour-over” clause and (2) whether 
existing legal doctrine raised doubts 
concerning the effectiveness of such a 
disposition. The answer to both ques- 
tions would seem to be in the affirma- 
tive. 


This then is the background from 
which legislation has emerged. Consid- 
eration of the statutes®” in bulk requires 
some framework of reference for the 
several quite distinct problems posed. 
Analysis here proceeds from the follow- 
ing outline: 


1. Does the statute have anything to 
do with, or any effect upon, the 
doctrine of incorporation by refer- 
ence, That is, does the statute deal 
expressly or impliedly with the use 
of an extrinsic instrument to estab- 
lish the terms of a separate testa- 
mentary trust to be established 
under the will? 


2. In the case of the attempted “pour- 
over” to an extrinsic trust: 

a. Does the statute cover the addi- 
tion of probate assets to a trust 
established by either our testa- 
tor or by some other person? 


52Hereafter the statutes are referred to only by 
state. Citations are set out in footnotes 5-7 supra. 
See also analysis in McClanahan, supra note 4, 295; 
Comment, 57 Mich. L. Rev. 81, 91. At the time of 
submission of this paper a copy of the newly en- 
acted Colorado statute (S.B. 172, Laws of 1959) was 
not available, and the discussion which follows is 
limited to the other sixteen statutes. In general the 
Colorado statute is patterned after that of Illinois. 
In addition, it specifically validates the pour-over 
“irrespective of value of corpus” of the extrinsic 
trust and specifies that “unless the will otherwise 
provides,”’ the probate assets are to be treated as an 
addition to corpus of the receptacle trust and are 
not subject to the continuing jurisdiction of the 
court supervising testamentary trusts. 
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b. At the time of the execution of 


our testator’s last will, 

(1) Must the trust be in ex- 
istence or established? 

(2) Must the document, which 
furnishes the terms of the 
trust ultimately established, 
be in existence or executed? 


. At the time of our testator’s 


death, 

(1) Must the trust be in ex- 
istence or established? 

(2) Must the document, which 
furnishes the terms of the 
extrinsic trust, be in exist- 
ence or executed? 


. May the extrinsic trust be re- 


vocable and amendable? If so, 

what is the effect of an amend- 

ment which is subsequent to our 

testator’s last will and: 

(1) prior to our testator’s 
death? 

(2) subsequent to our testator’s 
death? 

What is the effect of the type 

of amendment and of a stipula- 

tion in our testator’s will with 

respect to the effect of such an 

amendment? — 


. What is the effect of revocation 


or complete termination of the 

extrinsic trust: 

(1) prior to our testator’s 
death? 

(2) subsequent to our testator’s 
death? 


. In each of the foregoing re- 


spects, is the statute merely 
“validating” those dispositions 
which come within the terms of 
the statute without affecting the 
possibility of a court predicating 
validity upon common law doc- 
trine where the disposition does 
not fit the terms of the statute? 


3. Separate questions concerning: 


a. Applicability to the 


“poured- 
over” probate assets of any re- 





quirements of accounting and 
continued court supervision im- 
posed upon testamentary trusts. 
This includes the question of 
whether the disposition creates 
a new trust or merely adds to an 
extrinsic trust. 

b. Specification of the qualification 
of the trustees of the trust to 
which the probate may be added. 


l. Do the Statutes Deal with 
“Incorporation” as Well as 
With “Pour-Overs”’? 


Apparently Wisconsin’s statutes do 
not deal with incorporation by refer- 
ence to the terms of another document 
since it deals only with intervivos trusts 
and the effectiveness of dispositions 
thereto. Similarly, the statutes of Vir- 
ginia, Pennsylvania and Maryland pro- 
vide that the probate asset shall be 
added to and administered as a part of 
the receptacle trust. Although the lan- 
guage of the others is broad enough to 
cover incorporation by reference, it is 
at least arguable that they were intend- 
ed to cover only the pour-over situation. 
Most provide that the estate so disposed 
of shall be administered according to 
the terms of the trust at our testator’s 
death including admendments executed 
subsequent to our testator’s last will or 
codicil. If it is clear that the testator 
intended to create a testamentary trust, 
incorporating by reference the terms of 
the extrinsic document, it is suggested 
that neither legal theory nor an inter- 
pretation of the settlor’s “intent” sus- 
tains paying attention to the later 
amendment. Perhaps, however, this is 
an area in need of clarification. In most 
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jurisdictions limitation to express 
“pour-overs” or ambiguous dispositions 
presumed to be “pour-overs” would be 
sufficient. 


Ohio has a statute which specifically 
codifies the doctrine of incorporation 
by reference, while not dealing with 
“pour-overs.” It is probable that no 
such statute is necessary in the jurisdic- 
tions which have enacted pour-over 
statutes, with the exception of Connecti- 
cut which judicially rejected incorpora- 
tion by reference. However, its statute is 
broad enough to permit incorporation 
by reference of documents which are in 
existence at the time of execution of the 
will, sufficiently identified by reference 
to the date of execution and the par- 
ties signing, and not subsequently 
amended (except within specified 
limits). The statute first permits this 
“reference,” thus validating the refer- 
ence doctrine to this limited degree and 
then, in the next clause, indicates that 
the bequest may be to a trustee of the 
trust referred to which would seem to 
permit a pour-over. The proviso with 
respect to amendment would seem to 
apply equally to “incorporation by 
reference” and to pour-overs. As to the 
former, it would be out of harmony 
with the theory of the doctrine; as to 
the latter it is out of harmony with the 
statutory trend. 

Other states which have cast doubt 
upon the validity of incorporation by 
reference, such as New York, New Jer- 
sey and Louisiana, have not enacted 
pour-over statutes. Assuming statutes 
dealing with “pour-overs” are enacted, 
there may be reason in those states for 
supplementary legislation making clear 
that the doctrine of incorporation by 
reference will be recognized. 


2(a) Who May Be Settlor of 
Receptacle Trust? 


Permission to add probate assets to 
a trust created by another as well as 
the testator is specifically provided by 
the Maryland, Montana, Washington, 
Pennsylvania, and Wisconsin statutes 
and in the proposed California, Mich- 
igan and uniform statutes; it is implied 
in the others. In addition, the document 
evidencing the terms of the extrinsic 
trust may be the will of another under 
most of the statutes.5* 

The proposed Uniform Act and the 
statutes of: Washington, Montana, Con- 
necticut, Nebraska, Illinois, Wyoming. 

53The recently enacted Maryland statute treats 
dispositions to inter vivos trusts separately from the 
provisions with respect to testamentary ‘rusts. 


They are respectively covered in Sections 450A and 
350B of H.B. 27 (Chapter 612, Laws of 1959). 
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Mississippi and Pennsylvania are broad 
enough to permit “pouring over to the 
trust established by the will of an- 
other person living some time after the 
testator’s death. The Michigan proposal 
would invalidate the bequest unless the 
other died within six months of our 
testator and had executed his will prior 
to our testator’s. The proposed Cali- 
fornia statute would permit this only 
where the testator under the other will 
predeceased our testator, and this is the 
effect of the Maryland and Oregon stat- 
utes, while under the North Carolina, 
Virginia and Indiana statutes the testa- 
mentary trust established by another 
would have to be in existence at the 
time of the execution of our testator’s 
last will. On the other hand, the Wis- 
consin statute deals only with the effect 
of provisions of a non-testamentary 
trust and the Delaware statute specific- 
ally deals only with a pour-over to an 
“intervivos” trust. 


2(b) Requirements at Time of 
Execution of Our Testator’s Will 


Indiana and Florida require that the 
receptacle trust be in “existence” at 
the time of execution of our testator’s 
will; and North Carolina and Virginia 
reach a similar result by referring to 
dispositions to the “trustee of a trust 
established in writing prior to the ex- 
ecution of the will.” Maryland, too, re- 
quires the receptacle trust to be in exist- 
ence if it is established intervivos.®* No 
such requirement is found in the proto- 
type suggested by Professor Palmer,®° 
the other existing legislation or the pro- 
posed California, Michigan or Uniform 
statutes. 


The legislation of both Oregon and 
Connecticut seems to indicate that it is 
only the written document (establish- 
ing the terms of the trust) which must 
be in existence at the time of execution 
of the will. Pennsylvania permits pour- 
ing over to a trust which is later estab- 
lished and where even the instrument 
evidencing the terms of trust has not 
been executed prior to the will, pro- 
vided the settlor signs the extrinsic 
document. Otherwise, as in the case of 
Florida, Indiana, North Carolina and 
Virginia, the trust must have been 
established in writing either prior to or 
concurrently with the execution of the 
will. 

Whether the trust must be in exist- 
ence at the time of the execution of our 





“Maryland does not, however, require the trust to 
be in existence where the pour-over is to a testamen- 
tary trust executed by another. 

Palmer, supra note 1, 67 sets forth his proposal 
for legislation. 
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testator’s will is not entirely clear from 
the other statutes. The Illinois statute, 
like those of Mississippi, Nebraska, 
Wyoming and Delaware which employ 
similar language and phrasing, speaks 
of a disposition “to a trustee of a trust 
which is evidenced by a written instru- 
ment in existence when the will is 
made .. .” If our testator attempts to 
pour probate assets into a trust where 
the evidentiary document had been 
previously executed, but which, at the 
time of execution of our testator’s will, 
had not been “created” or “established” 
by a deposit of property, can it be said 
that the statute operates because the 
written instrument evidencing the trust 
was in existence when the will was 
made? A similar inquiry might be 
made of the attempt to pour over accord- 
ing to the previously executed will of an- 
other person who was living when our 
testator executed his will. It would be 
unfortunate if litigation develops over 
whether the phrase “in existence when 
the will is made” modifies the preceding 
word “instrument” or the earlier men- 
tioned word “trust.” 


Somewhat less ambiguity appears in 
the newly enacted Washington statute 
and in the proposed Uniform Act, 
which refer to a devise or bequest “to a 
trustee . .. of a trust . . . established 
by written instrument executed before or 
concurrently with the execution of such 
will”; and the Montana statute, which 
is otherwise almost identical, would 
seem to clarify the matter by dealing 


56See discussion of alternative interpretations in 
Comment, 57 Mich. L. Rev. 81, 93 (1958). 


with dispositions “when the trust is 
(italics added) established by written 
instrument executed before or concur- 
rently with the execution of the will.” 
(The addition of the word “is” would 
seem to make it difficult to argue that 
execution refers to the trust rather than 
to the instrument.) 

Doctrinally, neither existence of the 
trust nor execution of the extrinsic in- 
strument should be required; neither 
Professor Palmer’s suggested statute 
nor the recently proposed California 
legislation would require either. A re- 
quirement that the trust be “estab- 
lished” or in “existence” prior to execu- 
tion of the will could be most unfor- 
tunate. The universal requirement of the 
enacted statutes that the document evi- 
dencing the terms of the trust shall then 
be in existence is less likely to cause 
problems. 


2(c) Requirements at Time of 
Our Testator’s Death 


What are the requirements with re- 
spect to the situation at our testator’s 
death? All the existing statutes require 
prior execution of the instrument evi- 
dencing the terms of the “trust.” Both 
the California and Palmer proposals 
would reach the same result since Pal- 
mer would require “establishment” of 
the trust 1n writing prior to the testa- 
tor’s death, and the California draft re- 
quires “creation” of the trust prior to 
that time. 

As previously noted the Florida, In- 
diana, North Carolina and Virginia 
statutes require that the extrinsic trust 
be in existence at the time of execution 
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of our testator’s will.5* The Wisconsin 
statute, which is not typical, in the sense 
that it deals with the validity and ad- 
ministration of an intervivos trust to 
which bequests may be made, would 
not seem to pose any requirement other 
than the obviously practical requisite 
that the trust be in existence at the 
time the property is added. 

Actual creation or establishment of 
the trust by conveying a “res”, as dis- 
tinguished from execution of the docu- 
ment setting forth the terms of the trust, 
is apparently not required in the other 
ten jurisdictions. 

By implication, Connecticut would 
reach this result if, after the death of 


our testator, there was simply an addi- | 


tion of assets to bring the trust into 
existence and operation. Presumably, in 
Pennsylvania, if the settlor signed the 
trust instrument, only the trust docu- 
ment would have to be in existence and 
not the trust itself. Oregon specifically 
prevents invalidation only if the trust 
instrument itself and any amendment 
are executed prior to testator’s last will, 
thus in effect requiring only the execu- 
tion of the document but not creation of 
the trust. As noted, Illinois, Mississippi, 
Montana, Nebraska, Washington and 
Wyoming only require the instrument to 
be in writing prior to our testator’s 
death; establishment can come later. 
The proposed Uniform statute follows 
the six states in this respect. Delaware 
differs merely in permitting a pour-over 
only to intervivos trusts thereby pre- 


57A similar result is reached by the Maryland stat- 
ute in the case of an addition to an inter vivos trust. 
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venting establishment under the will of 
another executed after the testator’s 
death as permitted by the other six. 

Since many of the receptacle trusts 
may be expected to be unfunded life 
insurance trusts, it would be unfor- 
tunate if the failure of “creation” or 
“establishment” in the technical sense 
should be held to prevent pour-overs in 
the five states first mentioned.5® Cer- 
tainly a mere formal deposit of a nom- 
inal sum would have sufficed®® and 
absent any requisite as to substantiality 
of the “property” already in the re- 
ceptacle trust, the actual existence of 
writing itself would seem to be the 
matter important as satisfying any 
policy notions. 

Many of the statutes, including the 
early Illinois statute, seem to have been 
drafted with the amendable, unfunded 
life insurance trust in mind. Since the 
trust instrument will usually have been 
executed prior to or on the date of ex- 
ecution of the will, but with no deposit 
of “property” prior to the settlor-testa- 
tor’s death, the reason for not requiring 
the “establishment” of the trust is ob- 
vious. 

58Florida, Indiana, Maryland, North Carolina and 
Virginia. The Maryland statute specifically provides 
that disposition may be made to an unfunded life- 
insurance trust “which has been executed and is in 
existence.”” While it may be hoped that liberal inter- 
pretation of the statute in the light of its purpose 
will result in validation of ‘‘pour-overs” to an un- 
funded trust where no “property” has been deliv- 
ered prior to the testator’s death to the person 
named as trustee, the question may not be entirely 
free from doubt. Three of the statutes enacted this 
year, Maryland, Montana, and Washington, speci- 
fically refer to permissibility of pouring to the un- 
funded life insurance trust, as does the previously 


enacted Pennsylvania statute. 
59See note 48 supra. 
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2(d) Effect of Power to Amend; 
Effect of Amendment Subsequent 
to Execution of Will 


As indicated, there is doubt about the 
validity of pouring-over into an amend- 
able trust even where no such amend- 
ment takes place. It is suggested that 
invalidation of such a disposition is 
neither required by legal analysis nor 
desirable in the light of current disposi- 
tive patterns. The major thrust of the 
legislation therefore is to make clear 
that probate assets may be added to an 
amendable trust and, further, the speci- 
fication of the effect of subsequent 
amendment or revocation. 


The first point is treated identically 
in each of the statutes, both existing 
and proposed. The mere power to 
amend or revoke does not invalidate the 
disposition. On the second point there 
is diversity of treatment. 


From the standpoint of pour-overs, 
there should be little objection to the 
provision that subsequent amendment 
of the trust should not invalidate the 
pour-over. This of course leaves the 
question of what terms should govern 
the poured-over assets. All of the exist- 
ing statutes except Connecticut, Florida, 
Oregon and Wisconsin, and the pro: 
posed California, Michigan and Uni- 
form legislation wisely indicate that the 
terms of the will may govern the effect 
of amendments. What follows therefore 
is a discussion of the effect of amend- 
ment® absent specification in the testa- 
tor’s will, insofar as the twelve states 
are concerned. There are three choices: 
(1) the terms at the time of execution 
of the will, (2) the terms as of the death 
of the testator and (3) the terms from 
time to time governing the extrinsic 
trust. Again legislative prescription 
varies. 


Oregon indicates that its validating 
statute will not apply if there has been 
any amendment subsequent to the ex- 
ecution of our testator’s last will or 
codicil. Connecticut has a similar provi- 
sion but does not regard the addition 
or withdrawal of assets or the change 
of trustees as a disqualifying amen¢- 
ment. 


None of the states follows the first 
alternative prescribing application of 
the terms at the time of execution of 
the last will and only Florida, Indiana, 
Pennsylvania and Wisconsin choose the 
third possibility of applying the trust 

*°Most statutes seem to require the modification 
as amendment to be in writing, e.g., Illinois, Mis 
sissippi, Nebraska, North Carolina, Virginia, WY- 


oming. No such specific requirement is found in the 
Indiana statute. 
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terms though modified after the testa- 
tor’s death. The other statutes expressly 
provided that amendments shall control 
to the extent made at or before the 
death of the testator. The proposed Uni- 
form statute and those drafted in Cali- 
fornia and Michigan would follow the 
ten states in adopting the second al- 
ternative. What choice should be 
made? ® 








The suggestion that changes made 
after the death of the testator should not 
be given recognition is best understood 
from the standpoint of a sophisticated 
draftsman, Surely he will recognize that 
amendment of the receptacle trust after 
our testator’s death will require sep- 
arate accounting thereafter for the 
assets held under the differing terms. 
And it is not at all difficult to conjure 
up a set of dispositive instructions which 
would cause difficult problems in deter- 
mining a beneficiary’s share of income 
and principal and from what source it 
@ should be paid.®* Why then would the 
discerning draftsman desire the second 
alternative? 


Possibly it was felt that the testator 
intended to give only restricted control 
over the disposition to the person with 
power to modify the extrinsic trust. In 
the event of undesirable amendments 
made prior to the testator’s death, the 
Gwill could be altered to modify or 
nullify the pour-over; and since this 
power terminated at death, subsequent 
amendments should not be effective as 
to the poured-over assets. This reason- 
} ing assumes both an ability to alter the 
will up to the moment of death and an 
awareness of all amendments as well as 
an unwillingness to permit the other 
Bperson to control disposition of the 
@probate assets. May it be suggested 
that it is at least as likely that the per- 
son pouring-over to another’s amend- 
@ ble trust has no intention to so restrict 
athe effect of subsequent amendments? 

























® “It should be noted, parenthetically, that bequests 
to charitable “community trusts” are quite com- 
mon in major cities such as Chicago, New York and 
@San Francisco. It would be unfortunate if any 
@oubt should be raised with respect to the validity 
of bequests to such foundations, either by common 
‘Bw or by the recent statutes. See Palmer, supra 
Bote 1, 67. No such untoward result will follow if 
Bihe statutes are deemed “curative.” C.f. Commis- 
ioners Comment, Ind. Stat. Ann., Sec. 6.601 (j) 
ig (Burns 1953). 
@ “Fcr a “simple example,” assume that the inter 
E vivos trust provided for distribution of one-half the 
mcome to A, and of $10,000 (from income, but from 
Principal if necessary) to B. Our testator “pours” 
the probate assets into this trust. After our testa- 
tor’s death, the settlor amends the trust to provide 
for paying all of the income to A and nothing to B. 
In the first year following the amendment, income 
from the original assets amounts to $10,000 and a 
ike amount is received from the assets poured-over. 
How much do A and B receive, respectively, and 
tom what source? Consider also the problems of 
Pplying the provisions of Sub-chapter J of the 
Internal Revenue Code of 1954 to probiems of this 





















A second reason may be suggested. 
Perhaps, the draftsman recognized that 
the power to alter the disposition after 
the death of our testator would give the 
possessor of that right a “power” re- 
sulting in tax liability under federal 
(and perhaps state) income, gift and 
estate (or inheritance) tax statutes. Use 
of the pour-over might avoid the un- 
desirable consequences of categorization 
of the probate assets as “testamentary 
trust” assets and yet, by negating the 
right to affect the disposition subse- 
quent to the testator’s death, the danger 
of an unsuspected creation of a power 
of appointment has been obviated. 

Nevertheless, the desirability of the 
limitation to the terms existing as of 
the date of the testator’s death is open 
to doubt. The mere possibility that the 
receptacle trust might be amended after 
the testator’s death, thus requiring ap- 
plication of different terms to non-pro- 
bate assets, minimizes the pour-over’s 
advantages of drafting and administra- 
tive simplicity. First, it would seem to 
impose a duty on the draftsman to pro- 
vide dispositive directions in the event 
of such a change. The spectre of such 
amendment may in fact result in vir- 
tually separate administration of the 
probate assets; certainly the fiduciary 
would consider the desirability of care- 
fully earmarking probate assets and the 
sources of both distributed and undis- 
tributed income and corpus. Under such 
circumstances any advantage to be de- 
rived from unified administration 
would be limited, if not illusory. 





Permitting the subsequent amend- 
ment to govern the assets poured-over 
would seem to have several advantages, 
not the least of which is the greater 
flexibility afforded. Where the powers of 
amendment are not such as to create tax 
consequences to the possessor, it may be 
desirable to permit the probate assets 
to be governed by such amendments, if 
this is our testatator’s desire. The ad- 
vantages of the pour-over, including 
freedom of the probate assets from con- 
tinued court supervision, will thus be 
available together with such flexibility 
as the amendment power allows. To 
achieve such flexibility under a statute 
which provided that the amendment 
subsequent to the death of the testator 
did not control the assets poured-over, 
the draftsman would probably resort to 
creation of a separate trust coupled with 
the grant of a special power of appoint- 
ment tailored to effectuate the testator’s 
desires as to administration. 


Actually either method may be used 
where the statute provides as in In- 
diana, Illinois and other states that the 
terms existing at the date of the testa- 
tor’s death govern absent a provision to 
the contrary in the will. Where the 
testator does not desire to give another 
the power to affect the disposition of 
probate assets by amending the terms of 
the receptacle trust, use of the pour-over 
to an extrinsic amendable trust created 
by another is of doubtful value no 
matter how the statute reads. Utility of 
such a disposition is doubtful where tax 
considerations are of importance. 
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What is suggested, therefore, is that 
permitting the amendment subsequent 
to the testator’s death to govern will 
not deter the use of a pour-over in those 
situations where it may prove useful, 
such as the trust with limited amend- 
ment powers or the case where the 
creation of a taxable power may be of 
little or no consequence because of the 
relatively small value of the assets 
poured-over. In most other cases, the 
draftsman will find other forms of dis- 
position more effective in achieving 
minimal tax and administrative bur- 
dens, whether the Indiana or majority 
treatment is followed. The primary ad- 
vantage of the Indiana type provision 
lies in the fact that though an unsus- 
pecting layman-draftsman may (absent 
contrary specification) create a taxable 
power of appointment under the In- 
diana statute, it may at least be sug- 
gested that the dispositive result is more 
likely to be in accord with his inten- 
tions. If the purpose of the statute is to 
permit the effectuation of intent as to 
a reasonable disposition, drafting the 
pour-over statute so as to disinherit the 
tax collector, even at the expense of the 
testator’s desire, would seem question- 


able. 
2(e) Effect of Complete 


Termination or Revocation 


Nine of the statutes,® like the pro- 
posed Michigan statute and the Uni- 
form Act, specifically provide that re- 
vocation of the trust prior to the testa- 
tor’s death invalidates the bequest. One 
of the nine, Connecticut, has not limited 
its provision to revocation prior to 
death of the testator, and is broad 
enough to require invalidation of a dis- 
position to a trust revoked after the 
testator’s death; it would be unfortun- 
ate if it is so construed. Pennsylvania 
reaches this result only if the will does 
not provide otherwise as does Maryland 
where an intervivos trust is involved. 
The proposed California statute also 
permits the will to govern and then con- 
tains the unique provision that, absent 
such specification, termination or revo- 
cation prior to the death of the testa- 
tor shall invalidate the disposition but 
the property subject to such dispositive 
clause shall be distributed in the same 
manner as the corpus of the referred to 
extrinsic trust. The purpose of the latter 
provision, to avoid intestacy, is under- 
standable; suffice it to say, however, 
that complications in administration are 
not difficult to envision. 


The other seven statutes®* do not 


Connecticut, Maryland, Mississippi, Montana, 
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specifically deal with revocation prior 
to the testator’s death and none of the 
existing statutes specifically deals with 
revocation after the death of the testa- 
tor. Only the Maryland statute specific- 
ally covers “termination” other than by 
revocation.© Absence of such provision 
in the Wisconsin statute, which deals 
only with the effect of the trust itself, is 
understandable. Possible theories as to 
legislative intent have been explored by 
other writers.®® 


Suffice it to suggest that these are 
matters to be carefully considered and 
handled by the draftsman. To cover the 
possibility of revocation or termination 
prior to his death, the testator will 
probably want to provide either an al- 
ternative disposition in event of termi- 
nation or perhaps that a testamentary 
trust be created by incorporating by 
reference the terms of the extrinsic 
trust as the document provided at the 
time of the execution of our testator’s 
will. In dealing with the possibility that 
termination or revocation may occur 
subsequent to the death of the testator, 
the draftsman will bear in mind the tax 
consequences of permitting such action, 
by someone other than the testator, to 
affect the disposition and administra- 
tion of the probate assets poured-over. 

If such considerations are significant, 
these together with factors affecting 
administration of the extrinsic trust 
may suggest rejection of the pour-over 
altogether, or at least limitation of the 
terms of the extrinsic trust with re- 
spect to powers of revocation and 
termination subsequent to the testator’s 
death.** On the other hand, absent sig- 
nificant tax considerations, it may be 
desirable to pour-over and permit the 
assets to pass as a part of the augment- 
ed corpus at the time of revocation or 
termination. This is also probably the 
result envisioned by the layman-drafts- 
man who has not thought the problem 
through. 

Perhaps, therefore, the legislative 
solution should provide that the statute 
does not operate to validate a disposi- 
tion where the trust has been revoked or 
terminated prior to the testator’s death, 


Nebraska, North Carolina, Pennsylvania, Virginia 
and Washington. 

*Delaware, Florida, Illinois, Indiana, Oregon, 
Wisconsin and Wyoming. For discussion of the ef- 
fect at common law, see Comment 57, Mich L. Rev. 
81, 101; Palmer supra note 1, 64, discussing Fifth- 
Third Union Trust Co. v. Wilensky, 79 Ohio App. 
73, 70 N.E. 2d 920 (1946). 

%H.B. 127, section 350(A) (4), 1959 Laws, page 
917. 

®McClanahan, supra note 4, 299; Comment, 57 
Mich. L. Rev. 81, 99-104 (1958). 

For this reason, a provision in the statute pro- 
viding for alternative disposition of the assets, such 
as that suggested by McClanahan, and incorporated 
in the proposed California legislation, is not deemed 
necessary- 


leaving alternative disposition to be 
spelled out by the draftsman.** Where 
the revocation or termination occurs 
subsequent to the death of the testator, 
perhaps the statute should provide that 
the assets be treated as a part of the 
trust corpus, absent specification to the 
contrary in the will. 


2(f) Effect of the Statutes — 
Curative or Exclusive? 


Each of the statutes is capable of 
being construed as curative and not as 
exclusive.® This is in accord with the 
intent of the legislation—to make it 
clear that (under these specified condi. 
tions) testamentary provisions “pour. 
ing-over”’ to an extrinsic amendable 
trust will not be deemed invalid for fail. 
ure to comply with the wills legislation. 
Clearly such legislation should not dis. 
place common law doctrines to the ex- 
tent that they would operate to validate 
a disposition which is not covered by 
the statute. 


Jurisdiction Over Trust 


A substantial number of jurisdictions 
require continuing court supervision of 
testamentary trusts, although no such 
supervision is required of the intervivos 
trust.*° What then of the testamentary 
disposition to the trustee of a previous- 
ly established intervivos trust? Author- 
ity is not abundant.”! Where the testa- 
tor is clearly creating a separate trust, 
and simply incorporating the terms of 
the intervivos trust by reference to it, 
the testamentary trust is probably sub- 
ject to the usual requirements. Where, 
however, the language used by the testa- 
tor is capable of expressing an intent 
to add the probate assets to the existing 
trust, several cases have indicated that 
the poured-over assets added to the 
intervivos trust are not subject to super- 
vision by the court having jurisdiction 
of testamentary trusts.” 


®8F.g. Providing for establishment of a trust in- 
corporating the terms of the prior extrinsic trust by 
reference. 

®See discussion in Comment, 57 Mich. L. Rev. 81, 
95-96 (1958). 

ToSee e.g. 1 Scott on Trusts, Sec. 54.3 (2 ed. 1956); 
1 Nossaman, Trust Administration and Taxation, 
Sec. 8.01 (2 ed. 1956); Stephenson, Drafting Wills 
and Trust Agreements — Dispositive Provisions, 
Sec. 19.5 (1955). 

71Nossaman, supra note 70. 

See e.g. Estate of Steck, supra note 50; State v- 
Superior Court, 138 N.E. 2d 900 (Ind. 1956); both 
cases dealt with determination of the court having 
supervision of the trust and are noted in Niles, 
Trusts and Administration, 33 N.Y.U. L. Rev. 467 
(1958). In Wells Fargo Bank & Union Trust Co. v- 


Superior Court, 32 Cal. 2d 1, 193 P. 2d 721 (1948), q 
the court construed the applicable California statute | 


narrowly in deciding that the probate assets 


“‘poured-over” were not subject to continuing super | 


vision as a testamentary trust. The case discusses 
New York Trust Co. v. Rausch (apparently not of- 
ficially reported — see New York L. J. July % 
1938), involving the same question and reaching ® 
similar result. See Nossaman, supra note 70. 
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Quite naturally, statutes enacted in 
states like Illinois, which do not require 
continued supervision of the testa- 
mentary trust, are silent on the subject. 
In those states which do require such 
supervision, the statutes generally pro- 
vide that the property “shall not be 
deemed held under a_ testamentary 
trust’”’? unless the will provides other- 
wise. Pennsylvania specifies that the 
poured-over assets shall be administered 
as part of the receptacle trust. A simi- 
lar provision is found in the recently 
enacted Montana and Washington sta- 
tutes and in the proposed Uniform Act. 
And the proposed legislation in Michi- 
gan and California, both of which states 
require continuing supervision of the 
testamentary trust, would exempt the 
poured over assets. 


Connecticut and Nebraska formerly 
conditioned the exemption of the 
poured-over assets from treatment as a 
testamentary trust upon the character 
of the trustee. Interestingly, both stat- 
utes were amended this year and in this 
respect.** Connecticut’s Act might be 
termed “liberalizing” in tendency. The 
provision that a change of trustee sub- 
sequent to execution of the will is not 
deemed an amendment invalidating the 
bequest has been broadened by deleting 
the requirement that the substitute 
trustee be a corporate trustee authorized 
to do business in Connecticut in order 
to prevent such invalidation. In similar 
liberalizing vein, the requirements for 
freeing the poured-over assets from the 
provisions applicable to testamentary 
trusts have also been relaxed by dele- 
tion of the provision that if any trustee 
resided or had its principal place of 
business outside of Connecticut, the 
property so disposed of was to be 
treated as a testamentary trust under 
the continuing jurisdiction of the pro- 


The former Nebraska statute pro- 


] vided that, unless the will stated other- 


wise, the property disposed of should 
not be deemed held under a testament- 
ary trust if the designated trustee was 
“a corporate trustee authorized by law 
to act as an executor or administrator.” 
The 1959 amendment, after incorpora- 
‘ion of language expressly specifying 
that the referred to trust could have co- 


q trustees and might be an unfunded life 
3 Nsurance trust, exempts the probate 


assets so disposed of from being deemed 
held as a testamentary trust if one of 
the trustees “is a corporate trustee au- 
thorized by law to exercise trust 


Ree North Carolina and Mississippi statutes. 
‘Connecticut Public Act 421, Laws 1959 (H.B. 
3855); Nebraska L.B. 369 (1959 Laws, p. 713). 
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powers.” While clarifying the fact that 
only one trustee need be so qualified 
and shifting the test from capacity to 
act as executor (or administrator) to 
authorization to exercise trust powers, 
some may wonder whether the reference 
is to authority to so act in Nebraska or 
whether authorization by any state in 
which the corporate trustee is so quali- 
fied is sufficient. 


The Virginia statute requires that at 
least one of the trustees be a resident 
of the state or a corporation authorized 
to do trust business in the state, and 
makes its legislation inapplicable if one 
of the trustees is a corporation or as- 
sociation not authorized to so act in 
Virginia, 

Wisely, the proposed legislation does 
not set up any requirement as to the 
character or residence of the trustee. 
This should not be taken as an absolute 
indication, however, that the state will 
not attempt to exercise jurisdiction over 
the probate assets poured-over, even 
though the trustee be located outside 
the state. 


Overall Review 


Whether bequests should be _per- 
mitted to pass according to the trust 
instrument as constituted at the time of 
the testator’s death, or as later amended 
raises the much broader question of 
whether it is not time for a thorough re- 
consideration of our fundamental policy 
with respect to devolutions of property 
controlled by the testator at the time of 
his death. The determination of the 
formality required with respect to per- 


mitting dispositions to be ultimately de- 
termined by reference to writings not 
conforming to the statute is but a part 
of the larger question. But on the more 
practical and narrower issue of validat- 
ing the disposition, it has been sug- 
gested that the statutes may well do so 
without any greater incursion on the 
wills legislation than is presently pos- 
sible for the wily draftsman. The result 
therefore would be to ease the disposi- 
tive task and would prevent invalidation 
of bequests of the unwary testator who 
was not wise enough to take the amend- 
able intervivos trust path. 


In general the legislation enacted to 
date adequately strikes at the heart of 
the matter. Most pour-overs are prob- 
ably designed to add the probate assets 
to the corpus of a trust whose terms are 
established by an extrinsic document 
which the testator had previously ex- 
ecuted. The statutes make clear that 
such a disposition is not invalid because 
the extrinsic instrument was not ex- 
ecuted in accordance with the formali- 
ties required for execution of a will; 
nor will it be invalid simply because the 
trust was amendable or revocable after 
execution of the will. The latter point is 
particularly important since most life- 
insurance trusts or living trusts will be 
revocable and amendable. The statutes 
further provide that amendments prior 
to the death of the testator shall govern 
the poured-over assets; most, however. 
wisely qualify this by the phrase “un- 
less otherwise provided in the will.” 


Most of the statutes do not require 
that the trust be established at the time 
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of execution of the will or even at the 
date of the testator’s death. This is 
particularly important where the assets 
are directed to the trustee named in a 
previously executed document setting 
forth the terms of a revocable, unfunded 
life insurance trust, but without con- 
veying any trust “res” to the person 
named as trustee during the testator’s 
lifetime. The requirement that the in- 
strument establishing the terms of the 
trust must be in existence at the time of 
the execution of the will (or executed 
concurrently therewith), while not re- 
quired by theory, would not seem to 
create any serious problems. 


It is probable that pouring-over to a 
trust established by another occurs 
much less frequently than the pour-over 
to a trust established by the testator 
himself. And it is in dealing with this 
rarer type of disposition that the major 
variations between statutes are noted. 
Most of the statutes are broad enough 
to permit a finding of validity of a 
disposition to another person’s testa- 
mentary trust if the other person pre- 
deceases our testator, If, however, that 
person is still alive at our testator’s 
death, some statutes would still appear 
to validate such a bequest, others are 
silent and the California proposal would 
specifically invalidate such a disposi- 
tion. 

Obviously the well-drawn will would 
provide for alternative disposition by 
way of creation of a power of appoint- 
ment or a separate trust to cover the 
eventuality of the other’s surviving or 
dying “simultaneously.” But keeping in 
mind that the statutes are intended to 
be “curative” it is strongly suggested 
that the matter should not be covered 
by negating the validity of the disposi- 
tion; rather, the matter may well be left 
to the courts for resolution. 


Where the disposition is to another’s 
intervivos trust, the statutes generally 
indicate that the legislation itself does 
not validate the disposition if the trust 
is completely revoked or terminated 
prior to the testator’s death. This would 
seem proper so long as the statute is not 
interpreted to prevent a court from 
relying on the common law doctrine of 
incorporation by reference to validate 
the disposition if it determines that the 
testator intended the probate assets to 
pass according to the terms of extrinsic 
instrument. Disparity of treatment is 
rather pronounced with respect to the 
effect of amendment or revocation or 
termination of the trust after the testa- 
tor’s death. True most of the statutes 
wisely provide that the statutory pre- 
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scription is applicable only in the ab- 
sence of a contrary provision in the 
will. Absent such specification, most 
statutes provide that the terms ap- 
plicable at the time of the testator’s 
death shall govern the poured-over 
assets. 


For reasons previously outlined, it is 
believed that the statute should pro- 
vide that subsequent amendments may 
govern the poured-over assets and that, 
upon revocation or complete termina- 
tion, the poured-over assets should be 
treated as part of the trust and pass 
accordingly. Again this is in recogni- 
tion of the curative nature of the 
statute and in no way inhibits specifica- 
tion as desired in the will. All that is 
suggested here is that the statute should 
permit later effectuation of the testator’s 
presumed intent; certainly room is left 
for the draftsman to provide different 
terms (and, indeed, an _ alternative 
method of disposition) in view of the 
testator’s intent and tax considerations. 


Uniform Legislation 


Certainly uniform legislation is in 
order. It is to be hoped that when the 
Commissioners on Uniform State Laws 
consider the proposed Uniform Act they 
will note the present differences in the 
existing statutes, and the areas in which 
improvements are possible. Analysis is 
aided by keeping in mind that the legis- 
lation may have an impact in two quite 
different ways, (1) validating the be- 
quest of the uninformed person and (2) 
permitting greater certainty and sim- 
plicity in effecting planned dispositions 
by those who may be expected to under- 
stand the statute and the attendant prob- 
lems. 


Those problems not common to all 
jurisdictions are probably best left to 
the individual legislatures. Where the 
question has been posed of whether con- 
tinuing court supervision is required 
with respect to probate assets poured- 
over to an existing trust, the tendency 
of the court and of statutes is to answer 
in the negative. Certainly this may be 
one of the motivating factors suggesting 
use of the pour-over clause. Yet it may 
seem appropriate to inquire whether 
there is a valid policy underlying the re- 
quirement of continued supervision, 
and, if so, whether there is any reason 
to suppose that such policy should not 
apply or is satisfied where assets are 
poured-over to an existing trust.”® 


For a presentation of two sides of the question, 
see Brofman and Davis. Should Testamentary 
Trusts Be Under Court Supervision?, 98 Trusts 
AND ESTATES 146 (1959). 


Present Utility of Pour-Over Clauses 


The real question which presently 
faces the practicing attorney is the ex. 
tent to which the pour-over can be used 
effectively at the present time. Several 
of the more important facets may be 
briefly noted. 


Where the effectiveness of the pour. 
over is not absolutely clear under the 
local law as developed by the courts and 
the local statute the skilled draftsman 
will not be interested in gambling on 
what a court might do. The pour-over 
will be used only where a persuasive 
reason dictates its use, and even then, 
alternative disposition should be pro- 
vided for the possibility of a declaration 
of invalidity of the device. Certainly it 
will not be used where equally effective 
and more certain means of disposition 
are available at the expense of only ad- 
ditional time and paper. And absent 
statute, the case law would seem to 
dictate both execution of a codicil fol- 
lowing amendment of the extrinsic trust 
and education of the client of the dan- 
gers of failing to follow this routine. 


Even in those jurisdictions where 
statute or decisions are hospitable to the 
pour-over, the attorney must keep in 
mind the tax consequences of any at- 
tempt to permit another to affect the 
disposition by amending the trust after 
our testator’s death. He will also want 
to keep in mind the administrative prob- 
lems created by an attempt to limit the 
effect of such subsequent amendments 
with respect to the assets “poured-over’, 
and he will want to consider alternative 
methods of achieving the desired flexi- 
bility with minimum tax and adminis 
trative burdens. 


Finally, until the arrival of that far- 
off day when the law of all jurisdictions 
is identical, the attorney must consider 


the ever-increasing mobility of his client | 
and of the client’s assets. Not only the | 
law of the testator’s domicile but that | 


of the place where the trust assets are 
located, or are to be administered, must 
be considered. Furthermore, the doni- 
cile of our testator may change, even 
though such a move is not presently 
contemplated, and we may look for con- 
tinued development in the law as well 
Again these are factors to weigh in 
choosing between the pour-over or other 
alternative dispositive devices; and 


again the client should be advised of the | 


necessity of review and the effect of 
change in operative events. These cot 
siderations alone furnish strong motive 
tion for seeking uniform legislation ™ 
this area. 
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Selected Areas for Simplification of 


Income TAXATION or Estates AND Trusts 


OWEVER THEORETICALLY JUST AND 
| emnie any tax statute may be, it 
is a bad statute if it is so complicated to 
administer that it costs the government 
more than it brings in in revenue. Much 
more importantly, if a taxing act is so 
complicated that only expert tax prac- 
titioners can understand it, it is an un- 
just taxing act. This is true for two 
reasons. First, if only an expert can 
operate in the cheapest and most efh- 
cient manner tax-wise under such an 
act, the act will benefit those persons 
who obtain such expert advice and will 
penalize all persons who must rely upon 
their own understanding of the law or 
upon advisors competent in the general 
area covered by the law, but not tax 
specialists. Secondly, as a general rule 
the average revenue agent is no more 
competent to deal with a highly techni- 
cal legal interpretation of the Internal 
Revenue Code than a general practi- 
tioner, since the agent is frequently not 
an attorney. 


Since this is so, the application of 
highly technical provisions of a taxing 
act must necessarily be uneven. One 
taxpayer falls under the scrutiny of an 
agent who, for one reason or another, 
has become expert in the particular 
complex provisions which apply. That 
taxpayer pays a tax in accordance with 
the intent of the technicians who draft- 
ed the act. Another taxpayer is exam- 
ined by an agent who is unfamiliar with 
the workings of the applicable statute. 
That taxpayer may pay less tax or more 
tax than the first taxpayer—almost cer- 
tainly he will not pay on the same basis. 


In the field of estates and trusts, the 
practical application of these principles 
means that, to the degree that income 
tax treatment of such entities diverges 
from general principles applicable to 
their administration — principles well 
understood by attorneys and fiduciaries 
who function in the field—to that ex- 
tent tax treatment becomes complicated 
and the consequences of complication 
follow. 
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Corpus Distribution by Estates 


Possibly the most well-known in- 
stances of an absurd and unjust result 
which the technicians inadvertently pro- 
duced in the 1954 Code has to do with 
corpus distributions by an estate. Under 
section 662(a) (2), all amounts properly 
paid, credited, or required to be dis- 
tributed to a beneficiary during the 
taxable year of an estate constitute in- 
come to the beneficiary to the extent 
of the estate’s distributable net income 
for such year. Under section 663, spe- 
cific bequests which are paid in full or 
in not more than three installments are 
excluded from the application of this 
rule. However, residual bequests are not 
so excluded. Thus, any distribution to 
a residuary legatee in whole or in par- 
tial satisfaction of such legacy will give 
rise to taxable income in the hands of 
the beneficiary, if the estate has sufh- 
cient distributable net income. 

The usual example given involves the 
family car. Assume that in a $200,000 
estate there are two equal residuary 
legatees, the estate has distributable net 
income of $10,000, and an asset of the 
estate is a $7,500 foreign automobile. 
If one of the residuary legatees, a 
devotee of sports cars, asks for and re- 
ceives the automobile in partial satis- 
faction of his residuary legacy, and no 
other distributions are made by the 
estate in that year, the legatee will be 
taxed as having received $7,500 of in- 
come from the estate. He will ultimately, 
of course, also bear 1% of the tax bur- 
den on the $2,500 taxed to the estate 
since, for probate accounting purposes, 
he has received no income and is en 
titled to 44 of the estate’s income, less 
Y% of the income taxes paid by the 
estate. 


This result is made even more ridicu- 
lous by the fact that section 663(c) per- 
mits separate shares of a single trust to 
be treated as separate trusts for the 
purpose of determining distributable 
net income on distributions, but the 
separate share rule does not apply to 


estates. If it did, the legatee in the ex- 
ample would not be taxed on more than 
$5,000 of income, since that would be 
the maximum distributable net income 
attributable to his separate share of the 
estate. Even this is absurd, however, 
because actually such legatee has re- 
ceived no income whatsoever. 


The impropriety of these results and 
the fact that executors and attorneys 
less than expert in federal taxation are 
almost certain to fall afoul of the statute 
in making such distributions has led the 
special Advisory Group which studied 
subchapter J of the Code to propose 
certain meritorious changes in this area. 
They propose to extend separate share 
treatment to estates, and, more funda- 
mentally, that amounts properly paid 
from and charged to corpus as a be- 
quest be excluded from the beneficiary’s 
gross income. In other words, the Ad- 
visory Group has recommended that 
distributions from estates be placed on 
the same basis for income tax purposes 
as for probate accounting purposes. 
This recommendation should be heartily 
endorsed by probate practitioners. 


Under such a statute, the estate in 
my example would be taxed on $10,000 
of undistributed income, and the legatee 
would be taxed on no income, since the 
automobile would be considered, for tax 
purposes as for probate accounting pul- 
poses, a distribution of corpus. Conse- 
quently, the two legatees would bear the 
income tax burden equally and the tax 
would be imposed upon income, not 
upon corpus. 

However, while the proposed amend- 
ment makes perfect sense, the old bug:-a- 
boo of tax evasion raises its ugly head. 
Therefore, in order to limit an execu- 
tor’s power to determine the incidence 
of income taxes by distributing either 
income or corpus of an estate, the cor- 
rective legislation would apply only to 
distributions made within 36 months 
from the date of death. After that time. 
the rules applicable to trusts would 
again come into play. Thus, an executor 
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would be required to learn two entirely 
different sets of rules if his estate re- 
mained open more than 36 months. This 
indicates an obsession with the fear 
of tax evasion which is totally unjusti- 


fied. 


If an estate is legitimately kept open 
for more than three years, the principle 
of the proposed remedial legislation 
should continue to be applicable. The 
danger to the revenue is negligible and 
the positive benefits of applying a com- 
mon-sense,workable, uniform rule to all 
estates far outweigh this danger. Fur- 
thermore, the Commissioner presently 
has the power to close an estate for tax 
purposes, and this power would exist 
to police abuses of the new provisions. 

Yet even the limited provisions of the 
Advisory Group have not met with un- 
restrained Treasury approval, the Treas- 
ury wishing to limit tax-free distribu- 
tions which can be made by an executor 
to distributions of property (other than 
money) owned by the decedent.! Again. 
in the interest of plugging a possible 
loophole of no consequence, the simple 
proposition that corpus and income are 
two different things becomes garbled 
when translated into the income tax 
laws. 


Multiple Trusts 


Another area in which the Advisory 
Group has been active involves the so- 
called “multiple trust” problem. No- 
body has yet demonstrated that multiple 
trusts are causing any significant loss 
of revenue, or that they cannot be suc- 
cessfully attacked under the present law 
if such trusts are not genuinely separate 
entities. Nevertheless, to “deter” tax- 
evasive schemes in this field from bur- 
geoning in the future, the Advisory 
Group proposes a real lulu of a pro- 
vision. 

What worries those concerned with 
the revenue is that a grantor may create 
a large number of accumulation trusts 
for the same beneficiaries. Since each 
trust would be a separate taxable entity, 
each would be taxed at a low rate and 
the aggregate tax paid would be less 
than if all the income were combined in 
a single trust. An effort to block such 
heinous activity was made in the 1954 
Code by the enactment of the impos- 
sibly complex “throwback” provisions. 
However, since an accumulation trust 
which lasts for more than 9 years is 
exempt from the throwback rules, and 
because multiple accumulation trusts 





{ am informed that the Joint Committee and 
Treasury Staffs have persuaded the Ways and 
Means Committee of the soundness of this view. 


CcToBerR 1959 


achieve the current advantage of lower 
tax rates, not to mention multiple 
$2,000 throwback exemptions, further 
legislation has been suggested. 


The basic proposal is that all trusts 
created by the same grantor shall be 
taxed as a single trust if the primary 
beneficiaries of income. currently ac- 
cumulated are substantially the same. 
Certain definitions of “primary bene- 
ficiaries” are given. Thus, the term 
means those beneficiaries to whom the 
income in question would first be dis- 
tributed where there is an order of suc- 
cession. The estate of a holder of a 


general power over such income would 
be the primary beneficiary of such in- 
come, and the possible appointees 
under a power other than a general 
power would be the primary benefici- 
aries of the income subject to such 
power. 


The Advisory Group makes it clear 
that the primary beneficiaries of several 
trusts may change from time to time, so 
that such trusts would be combined in 
some years but not in others. Further, 
persons to whom the income in question 
may be paid only in the discretion of 
an independent trustee are nevertheless 
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the primary beneficiaries of such in- 
come for this purpose. 

Under this legislation, if enacted, I 
conceive of nothing but confusion, liti- 
gation, and injustice. If multiple trusts 
are a tax evasion device, then such legis- 
lation will not prevent their creation by 
persons represented by astute tax ad- 
visors. Where a question arises as to 
whether the primary beneficiaries of 
several trusts are substantially the same, 
except in a relatively few clearcut situa- 
tions, the ultimate decision will lie with 
an examining agent. There cannot pos- 
sibly be uniformity of interpretation, 
and trusts in various regions will in- 
evitably be treated differently. What 
happens if trust A is located in Chicago 
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and Trust B in Miami? Who decides 
whether they are multiple trusts within 
the meaning of the statute, Chicago or 
Miami? In every such case, it would 
appear, the question would have to be 
referred to some central office with au- 
thority to make a decision, with result- 
ant delay in settling tax controversies, 
expense and inefficiency. 


Illustrative examples of the confusion 


which will be created abound: 


(1) Suppose G creates two trusts. 
Trust A provides that the income shall 
be accumulated, but the X trust com- 
pany, trustee, has the power to pay ac- 
cumulated income to S in the trustee’s 
sole discretion. The remainder on S’s 
death goes to S’s issue, per stirpes. 
Clearly, in the Advisory Group’s view, 
S would be the primary beneficiary of 
the accumulated income of Trust A. 
Trust B provides that the income shall 
be accumulated but the X trust com- 
pany, trustee, has the power to pay ac- 
cumulated income to S for medical care 
if S’s circumstances require it. Again, 
the remainder is to S’s issue. If S has 
sufficient means, it would seem that S is 
not the primary beneficiary of the ac- 
cumulated income of trust B but that 
S’s issue -are, since so long.as S is well 
fixed, he cannot receive such accumu- 
lated income, Thus, two accumulation 
trusts have been created, both actually 
for the benefit of S’s issue, but the sta- 
tute has been avoided, or has it? Who 
is to know? 


(2) If G creates two trusts, each to 
accumulate the income for S’s life and 
then to pay the accumulated income and 
corpus to S’s issue, the primary bene- 
ficiaries of the accumulated income of 
both trusts would be S’s issue. However, 
if G were somewhat better advised, he 
could create Trust A to accumulate for 
S’s life and then to pay out to S’s son, 
S, Jr., and Trust B to accumulate for 
S’s life and then to pay out to S’s daugh- 
ter, M. S, Jr. would be the primary 
beneficiary of the accumulated income 
of Trust A, M of Trust B. This would 
be so even if M had a contingent re- 
mainder in Trust A, and S Jr., in Trust 
B, since S Jr., would be first in order 
of succession in Trust A, and M would 
be first in Trust B. Thus, the two trusts 
would not be combined, though the 
effect might be precisely the’ same as 
in the situation where accumulated in- 
come was to go to S’s issue. 


(3) The Advisory Group indicates 
that if an order of succession is set out, 
the first persons in the order are the 


primary beneficiaries even if there are 
no persons in the class. Thus, G could 
create Trust A to accumulate for S’s 
life, remainder to S, Jr. Trust B would 
accumulate for S’s life, remainder to M. 
Trust C would accumulate for S’s life, 
remainder to any son of D, D being an 
unmarried 45-year-old sister of S, with 
a contingent remainder to S’s issue, and 
Trust D would accumulate for S’s life, 
remainder to any daughter of D, with 
a contingent remainder to S’s issue. 
Since G, the parent of both S and D, 
would not be unhappy if D had children 
who took the remainders of Trusts C 
and D, he could agree to this, knowing 
full well that what he has actually ac- 
complished is to create four accumula- 
tion trusts for S’s issue. 


It should be noted also that two dif. 
ferent types of income are involved in 
the multiple trust proposals. I have been 
discussing currently accumulated in- 
come, However, the statute also pro- 
poses combining trusts where the pri- 
mary beneficiaries of income allocated 
to corpus are substantially the same. 
This basically means where the pri- 
mary beneficiaries of capital gains are 
the same. This will not necessarily pro- 
duce the same results as the currently 
accumulated income test. 


Since the principal item of income 
which will be allocated to corpus is 
capital gain income, and since the maxi- 
mum rate on capital gains is 25%, | 
cannot see any substantial possibility of 
the use of multiple trusts to avoid taxes 
on capital gains. Certainly, therefore, 
simplicity would be served if the com- 
bination of two or more trusts was 
limited, if applicable at all, to currently 
accumulated income.” 


Charitable Distributions 


Under probate and trust accounting 
rules, charities and other beneficiaries 
are treated the same. However, for in- 
come tax purposes, this is not so. A 
distribution to a charity reduces the 
taxable income of an estate or trust on 
which distributable net income is based. 


2I understand that the Joint Committee and 
Treasury Staff disagreed with the advisory group 
approach for some of the reasons which I have 
stated. They recommend an approach which would 
tax the beneficiary of multiple trusts on distribu- 
tion of accumulated income at the time such dis- 
tributions are received. They propose a 10 year 
throwback which would treat the amount distrib- 
uted as having been distributed in each of the 10 
preceding years in inverse order. Under this pro- 
posal, distribution from the first of a series of mul- 
tiple trusts would be subject to the regular throw- 
tack rules and all future distributions to the same 
beneficiary would be taxed under the new 10 year 
throwback proposal. While in some respects, this 
proposal is more definite than that of the advisory 
group. I believe the multiple objections to any 
throwback rule would be especially applicable here 
where a 10 year throwback would be required 
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A distribution to any other beneficiary 
gives rise to a deduction to the extent 
of distributable net income. 


Because of the conduit principle ap- 
plicable to estates and trusts, distribu- 
tions to both charities and other bene- 
ficiaries require the determination of 
the amount of various classes of income 
distributed. For example, if a trust has 
both taxable and taxexempt income, 
and makes a distribution to a bene- 
ficiary, it is necessary to determine how 
much of each type of income was dis- 
tributed. In the case of an ordinary 
beneficiary, this computation is made 
by multiplying the total amount of each 
type of income by the fraction which 
has the total distribution to the bene- 
ficiary as the numerator and the dis- 
tributable net income as the denomina- 
tor. Thus, if B received $10,000, and 
the distributable net income were $15.,- 
000, B would be considered to have re- 
ceived 24 of the taxable income and 
2 of the tax-exempt income. 


However, the same fraction cannot 
be used to determine the percentages 
of each class of income distributed to a 
charity. The charitable deduction enters 
into the determination of distributable 
net income, so that distributable net 
income cannot be used as the denomina- 
tor of the equation. Thus, two entirely 
separate computations are required. 
Further, since capital gains do not 
enter into the computation of distribut- 
able net income. and thus do not affect 
the deduction for a distribution to an 
ordinary beneficiary, but do enter into 
the computation of taxable income, and 
thus affect the deduction for a distribu- 
tion to a charity, a compensating ad- 
justment is required. 


Treating charities differently from 
other beneficiaries makes for totally un- 
necessary complications, As a conse- 
quence the Advisory Group has recom- 
mended that charities be considered the 
same as other beneficiaries with the 
same basic rules applicable. In other 
words, a distribution of income to char- 
ity would be deductible in the same 
manner as a distribution of income to 
an ordinary beneficiary. It is to be 
hoped that this simplification will take 
place. 

However, after taking this step in the 
direction of simplification, the Advisory 
Group promptly fell prey to the old 
© session, tax avoidance. Fearing that if 
C.arities were treated as other bene- 
fiiaries the door would be opened to 
the tax schemers, the Group proposed 
that all distributions to charity be 
pizced in the bottom tier.* 
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Take the situation where G creates 
a trust of $100,000, with the entire in- 
come to go to charity A and $6,000 of 
corpus to his wife W annually. If chari- 
ties were treated the same as other bene- 
ficiaries in accordance with a tier sys- 
tem, all distributable net income would 
be taxed to charity A (except that a 
charity is not taxable), and nothing 
would be taxed to W, who received only 
corpus. Thus, all distributions would be 
tax-free, and the trust would also pay 
no tax. To prevent this, under the Ad- 
visory Group approach, the distribu- 
tions to A and W would both fall in the 
bottom tier. If the distributable net in- 
come in a given year were $6,000, both 
A and W would be considered to have 
received one-half of the distributable 
net income, or $3,000 of income and 
$3,000 of corpus. W would pay a tax 
on $3,000 of income, even though by 
the terms of the trust A could not re- 
ceive corpus, and W could not receive 
income.* 


The reasoning behind this devious 
and complicated approach is that if the 
same trust were reversed to give W 
income and $6,000 of corpus to charity 
A annually, W would have to pay tax on 
the distributed income. The fact that 
such was done is, naturally, unimpor- 
tant to those who insist that the rev- 
enues must be protected at all costs. Of 
course, the result which the technicians 
seek to prevent could equally be 
achieved by the creation of two trusts, 
one to pay the income to charity, the 
other invested in tax-exempt bonds for 
the benefit of W. Or the grantor could 
make annual outright gifts to W who 
would pay no income tax thereon, 
though she must do so where a trust is 
the medium utilized for making the 
gifts. Once again tender sensibilities 
have triumphed over hard sense. 


The Throwback Rules 


Finally, there are the provisions of 
the “throwback” sections. Stated as 


8Just a word about ’’tiers.”” Since the concept of 
distributable net income like many other provisions 
of the law is intended to prevent accumulations of 
income while corpus is distributed tax-free, the 
Code presumes that distributions are out of income 
to the extent of distributable net income. However, 
since some distributees may clearly be entitled only 
to income in the trust accounting sense, while oth- 
ers are entitled only to corpus, the concept of tiers 
has been developed. Under it income beneficiaries 
are placed in the higher tiers and are considered as 
taking the distributable net income first, while per- 
sons who are less clearly in receipt of income or are 
clearly in receipt of corpus are considered to have 
received only so much of the distributable net in- 
come as is left. Two-, three- and four-tier systems 
have been advocated. Beneficiaries who can take 
only corpus are always in the bottom tier in any 
such systems. 


‘The Joint Committee Staff would put charities 
into a special bottom tier so that W would be taxed 
on the full $6,000. 


simply as possible, these sections pro- 
vide that in any year in which distribu- 
tions from a trust exceed the distribut- 
able net income of the trust for such 
year by $2,000 or more, such distribu- 
tions. are treated as distributions of 
previously accumulated income. The 
beneficiary is taxed as if he had re- 
ceived such distributions in the earlier 
years in which they were accumulated, 
and is given a credit for the taxes paid 
by the trust in such earlier years, A 
five-year throwback is provided for. 
Certain exceptions are spelled out, and 
the rules do not apply to trusts which 
have existed for more than nine years 
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during which there have been no trans- 
fers to the trust. 

The purpose of the throwback rules 
which first appeared in the 1954 Code 
was to hit at multiple accumulation 
trusts, and at other trusts providing for 
accumulation and distribution of trust 
income in alternate years or short 
periods of years. A number of members 
of the Advisory Group have urged the 
repeal of these provisions on the very 
sensible ground that they are so compli- 
cated that they must necessarily fail of 
proper administration. The application 
of the rules involves the recomputation 
of the tax of the trust and of the bene- 
ficiaries for each of five years preceding 
the year of distribution, taking into con- 
sideration the various classes of income 
as well as deductions, credits, and in- 
come which has been distributed. 

The members of the Advisory Group 
who recommend repeal state that com- 
paratively few schedules have been filed 
by fiduciaries showing a distribution 
subject to the throwback rules. They 
state, and I am inclined to agree, that 
this results from the complexity of rules 
which in turn leads to two results. Some 
fiduciaries never know that the rules 
should be applied, and others ignore 
them and leave policing the statute to 
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the Internal Revenue Service. In either 
event, this lack of uniformity of treat- 
ment of taxpayers is a sign of bad tax 
legislation. Further, it cannot be doubt- 
ed but that many distributions which 
should be taxed under the statute are 
and will continue to escape because of 
the inability of revenue agents to apply 
the rules properly. Thus, the statute fails 
of its revenue-producing purpose as well. 

Unfortunately, the Advisory Group as 
a whole has not pushed for repeal of 
this legislation, but has suggested fur- 
ther exceptions to its application. While 
these exceptions are proper, they fur- 
ther complicate an already unworkable 
statute and are consequently hard to 
enthuse about. Surely, if the weird mul- 
tiple trust provisions which I have dis- 
cussed are enacted, the least which 
fiduciaries should seek would be repeal 
of the throwback rules. With all ac- 
cumulation trusts for the same primary 
beneficiaries taxed as a unit, the need 
for throwback taxation would, if it 
exists at all, diminish to the point where 
sections 665-668 should sink of their 


own weight. 


Suggested Policy 


The foregoing remarks indicate that 
the tax experts have done a magnificent 
job of creating a morass into which any 
mere probate or trust lawyer must fear 
to tread. I think it is also clear that the 
Advisory Group, while it has -done a 
good job of attempting to correct in- 
equities in the 1954 Code, has nonethe- 
less been so influenced by the fear of 
creating or failing to close tax “loop- 
holes” and has been so bound up in the 
pattern of the law as it stands today that 
it has not really “simplified” anything. 


I suggest that an entirely new ap- 
proach should be adopted, one which 
creates simple sweeping principles that 
anyone can follow and live with. If the 
establishment of sweeping principles 
works hardships in some areas, it is to 
be regretted, but if the principles are 
sufficiently clear, they can be uniformly 
applied, and those persons, whether 
grantors, beneficiaries, or fiduciaries, 
who come after us can enjoy the posi- 
tive benefits of knowing precisely where 
they stand. 


The following possibilities are ex- 
amples of a simple approach. They are 
not thoroughly considered but at least I 
believe ordinary men could work with 
them. 


(1) Return to the principles of trust 
accounting. Let distributions of corpus 
constitute distributions of corpus, and 


distributions of income constitute in. 
come. Abandon phony concepts of dis. 
tributable income, accumulation distri. 
butions, and the like. Then, if it be 
feared that this completely tears down 
the door which bars tax avoidance, com- 
bine for tax purposes all trusts created 
by a single grantor. Distributions of 
income would be deductible, accumula- 
tions of all such trusts would be com. 
bined and taxed as a unit. The results 
might be harsh in some instances, but 
there would be no need for impossible 
determinations as to the identity of 
“primary beneficiaries,” no need for 
tiers, no need for throwbacks. Every 
fiduciary would know whether he had 
distributed income or not, and if he had 
income left over, it would be com. 
bined with the income of all other trusts 
created by the same grantor and taxed. 
Problems of tracking down the exist- 
ence of separate trusts would, of course, 
be created, but they would be no worse 
than under the incredibly more compli- 
cated proposals of the Advisory Group. 


(2) Adapt the entity concept to 
trusts. Let each trust pay its own tax 
on its own income, regardless of 
whether accumulated or distributed, and 
let all distributions be tax-free. No prob- 
lems could possibly arise in knowing 
who should be taxed on what, since the 
trustee would be the sole taxpayer. 


(3) Tax trusts like corporations. 
Treat all distributions of income to the 
extent of present or accumulated in- 
come and stop trying to do justice be- 
tween income and corpus beneficiaries. 
Treat accumulation distributions like 
distributions of earned surplus, i.e., as 
income distributions in the year made. 
There may be many objections to this 
approach, chief of which is that it en- 
ploys an entirely new and unfamiliar 
concept, which is thus a complicating 
factor, but at least it, too, imposes a 
single rule on all trusts and all distri- 
butions therefrom. 


Tax specialists have a way of think- 
ing which too often loses the forest for 
the trees. The practitioners in the field 
of estates and trusts—practitioners who 
deal with practical, everyday adminis- 
trative and drafting problems—must 
take a more active role in the deter- 
mination of tax policy on matters which 
concern them, It would be a great serv- 
ice to themselves and to their clients. 
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ACCOUNTABILITY OF CHARITABLE TRUSTEES 


6 en SUBSTANTIAL GROWTH IN THE SIZE 
and volume of charitable funds in the 
United States has been accelerated to 
some extent by favorable provisions in 
our federal tax law. In addition to chari- 
table gifts and bequests in trust, many 
charitable foundations have been created 
in recent years by deed or by incorpora- 
tion. These foundations raise problems 
for the future, after the death of the 
grantor or creator of the foundation. 
Many persons are concerned over the 
present lack of public oversight of such 
charitable trusts with the possibility 
that the donor’s purposes are not being 
fulfilled or the income not being dis- 
tributed pursuant to the instrument gov- 
erning the gift. 


In England, a Parliamentary Com- 
mittee on the Law and Practice Relating 
to Charitable Trusts, of which Lord 
Nathan was chairman, issued a report 
in 1952 known as the “Nathan Report’! 
which made many _ suggestions for 
changes in the English law relating to 
such trusts. These included a require- 
ment that trustees of charities should 
register them and should annually file 
accounts with the Charity Commissioners 
or, in the case of educational trusts, with 
the Ministry of Education. 


State Statutes 


In the United States, as of January 
1, 1959, there were six states which by 
statute required the registration of char- 
itable trusts and regular reporting to 
the Attorney General by trustees there- 
of. They are California,2 Massachusetts,3 
New Hampshire,* Ohio,5 Rhode Island,® 
South Carolina.? California is the only 
state which has adopted the “Uniform 
Supervision of Trusts for Charitable 
Purposes Act.” This Uniform Act has 
been introduced in the Legislatures of 
other states, but has not been enacted. It 
has been the subject of criticism on 


*The chairman wishes to extend full credit for 
the compilation of the material herein and the 
preparation of the report to Eric A. McCouch of 
Philadelphia, a member and prior chairman of the 
Committee. ; 

1Committee on the law and practice relating to 
Charitable Trusts, Report, C md. No. 8710, at 13 
(1952). See also Bogert, the Nathan Report and the 
Supervision and Enforcement of Charitable Trusts, 
N.Y.U. L. Rev. 1069 (1954). 

*West’s Ann. Gov. Code of Cal. 12580 to 12596; 
enacted 1955, extended 1957 to July 1, 1959. 

%Ann. Laws Mass. C. 12 8 (June 1, 1954). 

*RSA New Hampshire (1955) 7 :19-32. 

5RC Ohio (1953) 109.23 — 109.33. 

*Rhode Island General Laws (1956) Title 18, CH. 
3 


TSouth Carolina Act No. 274 General Laws 19538. 
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various grounds and was considered at 
some length in the 1954 report of this 
committee. One objection to the Act fre- 
quently made is its exclusion of officers 
of religious organizations and of chari- 
table corporations organized and oper- 
ated primarily for educational, re- 
ligious or hospital purposes. The Cali- 
fornia Act includes these exclusions and 
certain others in addition. The effective 
duration of the act was limited to July 
1, 1959 but the 1959 session of the Legis- 
lature has extended the act with some 
modifications. Enforcement of the pro- 
visions of the act has been carried out by 
a staff under the direction of a Chief As- 
sistant Attorney General. 

The Massachusetts statute provides 
for a division of public charities in the 
Department of the Attorney General 
administered by an Assistant Attorney 
General acting as the director of pub- 
lic charities. The Trustees or Governing 
Board of every public charity, with an 
exclusion as to property held for any 
religious purpose, are required to file 
annual reports and to comply with 
rules and regulations promulgated by 
the director, with the approval of the 
Governor and Council. The Attorney 
General is required to be made a party 
to all judicial proceedings in which he 
may be interested in the performance 
of his duties under the statute. 

New Hampshire’s statute implements 
the common law power of the Attorney 
General to supervise and enforce char- 
ities by imposing a duty on trustees to 
report annually to the Attorney Gener- 
al on their administration of charities. 
The required information includes in- 
vestments, receipts, expenditures and dis- 
tributions. This was the first state in 
this country (1943) to adopt an Act 
establishing a Register of Charitable 
Trusts. The Attorney General’s office ex- 
amines and reviews these annual reports 
of trustees, confers with the trustees 
concerning problems arising out of their 
administration and takes appropriate 
court action in the interests of charities 
as against the claims of private indi- 
viduals. The present act covers only 
testamentary trusts and inter vivos 
trusts when they become vested in use 
or enjoyment after the death of the 
Settlor. It is estimated that there are 
approximately 800 trusts with assets 
over $100,000,000 presently reporting. 
It has been pointed out by the Attorney 
General of New Hampshire that there is 
desirability of general state action in 
the field of charitable trusts if federal 


intervention is to be avoided inasmuch 
as Congress is being concerned with the 
lack of accountability of managers of 
charitable funds which benefit from ex- 
emptions in the Internal Revenue Code 
based on the theory that such funds are 
being used for the public good. 


Ohio’s charitable trust act enacted in 
1953 excludes from its operation charita- 
ble, religious and educational institu- 
tions holding funds in trust or exclusive- 
ly for their own purposes. It directs the 
Attorney General to prepare and main- 
tain a register of all trusts and makes 
it the duty of trustees of such trusts to 
register them and furnish such informa- 
tion as the Attorney General may re- 
quire. As of February 28, 1959, 1125 
trusts with assets of over $250,000,000 
were registered. 


In Rhode Island a statute enacted in 
1950 authorized the Attorney General to 
establish a register of charitable trusts 
and to issue necessary regulations rela- 
tive to the trustees of such trusts ex- 
cluding therefrom charitable, religious 
and educational institutions holding 
funds in trust exclusively for their own 
charter or corporate purposes. Certain 
additional minor exemptions are in. 
cluded. The Attorney General Depart- 
ment has a division of charitable trusts 
headed by an administrator, who issues 
yearly reports covering the accomplish- 
ments of the division. In this, the small- 
est state of the Union, there were on 
January 1, 1959, 480 trusts having assets 
of over $68,000,000 being supervised by 
that division. 


South Carolina’s statute, enacted in 
1953, requires trustees of charitable 
trusts to file a certified copy of the trust 
instrument with the Attorney General 
within ninety days after the creation of 
the trust and to submit an annual re- 
port with detailed information. The At- 
torney General is authorized to make 
rules and regulations and to bring ac- 
tions to compel compliance by trustees 
with the provisions of the statute. The 
Act exempts churches, hospitals, col- 
leges or universities and certain other 
charities. 

Legislation regulating charitable trusts 
was enacted this year in Iowa,’ and 
the Uniform Act has again passed both 
houses of the Illinois Legislature, the 
Governor having vetoed it in 1957. 


Supervision in Other States 


In Nebraska, New Jersey and Penn- 


8H.B. 718. 
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sylvania the Attorney General’s office 
plays an active part in the enforcement 
of charitable trusts under either statu- 
tory or common law authority. 

The Nebraska statute? pertaining to 
trusts and trustees covers court account- 
tings and in 24-612 requires the trustees 
to mail a copy of the report to the At- 
torney General where the beneficiary is 
a public charity. The Attorney General 
has statutory authority!® to represent 
the public interest in matters affecting 
public charities. It is the Attorney Gen- 
eral’s policy to enter into any matter 
pertaining to a charitable trust wherein 
it appears that the interests of the 
general public require representation. 

New Jersey, as of January 1, 1959, did 
not have any statute authorizing the At- 
torney General to enforce charitable 
trusts. However, the Attorney General 
for many years has been regarded by the 
New Jersey courts as the representative 
of the public interest in charities and 
has frequently appeared in litigated 
cases to represent the public interest. 

In Pennsylvania there is no statute 
bearing directly on this subject, but two 
recent decisions of the Pennsylvania 
Supreme Court!! have imposed upon 
parties to litigation of charitable trusts 
the duty of notifying the Attorney Gen- 
eral of all such proceedings, The Attor- 
ney General’s office is presently partici- 
pating in all cases involving charitable 
trusts in which notice is received. In an 
effort to further clarify its own duties 
and the duties of trustees of charitable 
trusts in regard to such notices, the sug- 
gestion has been made by the Attorney 
General’s office that the Supreme Court 
of Pennsylvania adopt a rule applicable 
to the lower courts requiring ten days’ 
notice to the Attorney General in any 
action in which a charitable gift or 
charitable trust is involved, with certain 
prescribed exceptions. 

In the great majority of states of the 
Union, the Attorney General takes ac- 
tion with respect to charitable trusts 
only when notified or joined as a party 
to the proceedings. Where statutes ap- 
pear to be pertinent they are cited. This 
situation apparently exists in the fol- 
lowing states: Alabama, Colorado, Con- 
necticut!2 Delaware, Florida,!* Geor- 
gial4 Tllinois, Maine,15 Maryland,1¢ 
Michigan,17 Minnesota,18 Missouri, New 
York,19 North Carolina,29 North Da- 





°Ch. 24 Art. VI, Rev. Stat. Neb. (reissue 1956). 
’R.S. Neb., 1943, 84-205. 


‘Pruner Est. 390 Pa. 529 (1957); Garrison Est. 
39) Pa. 234 (1958). 


Conn. Gen. Stats. Rev. 1949, 212. 

Fla. Acts of 1957, Ch. 57-149. 

‘Ga. Code Ann. 108-204 and 108-212. 

Me. Rev. Stats. of 1954, Ch. 20 4. 

Md. Ann. Code of 1957 Art. 16, 195-196. 

‘Mich. Stats. Ann. 3.181, 1952 Rev. 

Minn. Stats. 501.12, as supplemented 1955 ¢ 138 


‘The Tilden Act (N.Y.) 12 Pers. Prop. Law and 
113 Real Prop. Law. 
°Nor. Car. Gen. Stats. 36-20. 
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kota,2! South Dakota,2?2 Texas, Washing- 
ton. 

The next group of states require court 
accountings by trustees generally In 
Hawaii,23 Nevada,24 and Wisconsin,?5 
notice to the Attorney General of ac- 
counts of charitable trusts is required. In 
the following states no notice to the At- 
torney General’s office in the case of 
charitable trust accountings appears to 
be required: Indiana,26 Kentucky,?7 
Louisiana,?8 Oregon,29 Vermont.3°0 

The following states seem to have 
given little or no consideration to the 
problem: Alaska, Arizona, Arkansas, 
Kansas, Mississippi, Montana, New Mex- 
ico,31 Oklahoma,32 Tennessee,33 Utah, 
Virginia,34 West Virginia, Wyoming.%5 

The experience in New Hampshire and 
Rhode Island indicates that compulsory 


21North Dakota Stats. 59-0402. 

22South Dakota Session Laws of 1955: Ch. 429 
:, £3: 

23By court practice. 

Nev. Laws of 1941 c 135, N.R.S. 165.010-165.250. 

Wis. Stats. 317.06 and 324.18 (1) (b). 

Burns’ Ind. Stats. Ann. (1957 Supp.), Part 1, 
31-701 through 31-713. 

27Kentucky RS 25.175. 

28Louisiana Rev. Stats. 1950, Title 9, 2271-2295. 
See also Title 9, 1941, et seq. 

Oregon RS 128.070; 128.080; 180.060 (6). 

s0Vt. Stats., Revision 1947, 3147 and 3148. See also 
1282. 

%11953 Comp. N.M.S.A. 38-2 -22. 

82Title 60 Oklahoma Stat. 1951 Sec. 175.18. 

8Tenn. CA 35-120 through 35-122. 

*Code of Va., Ch. 2, Title 55, 55-26 through 55-384. 

Wyoming Comp. Stats., 1945, 44-1001 through 
44-1016, as amended. 





reporting by the trustee of charitable 
trusts, with certain exceptions, and 
rather close supervision by the Attorney 
General’s office, has produced results for 
the benefit of the public substantially 
outweighing the costs involved. Other 
states which have considered statutory 
regulation have failed to enact legisla- 
tion for various reasons, including the 
financial burden imposed upon the At- 
torney General’s office and the question 
of what exclusions from regulation 
should be included in the statute, Oppo- 
sition to the enactment of such legisla- 
tion is frequently voiced by persons fear- 
ful of increased bureaucracy and state 
control and those who desire their char- 
itable gifts to take effect without pub- 
licity. 

A further study should be made of the 
need and most appropriate methods for 
regulating charitable trusts. 


[Committee members: Berrien C. 
Eaton, Jr., Detroit, Mich.; William H. 
Eckert, Pittsburgh, Pa.; Berton T. Gob- 
ble, Pasadena, Calif.; Leonard C. Hard- 
wick, Rochester, N. H.; Frank L. Hinck- 
ley, Jr., Providence, R. I.; Lawrence G. 
Knecht, Cleveland, Ohio; Louis A. Kohn, 
Chicago, Ill.; Eric A. McCouch, Philadel- 
phia, Pa.; Robert S. Potter, New York, 
N. Y.; M. Paul Smith, Norristown, Pa.; 
James G. Thomas, Champaign, IIl.; Dan- 
iel S. Wentworth, Chicago, Ill.; James 
O. Wynn, New York, N. Y.] 











investors. 


operation with such clients. 


CHICAGO 





Investment 
Advisory Service 


BROWN BROTHERS HARRIMAN & Co. has served for many 
years as investment adviser to a substantial group of clients 
throughout the United States. 

Our staff includes specialists experienced in the invest- 
ment problems confronting trustees and other institutional 


We welcome inquiries regarding our program of co- 


BROWN BROTHERS HARRIMAN & CO. 


PRIVATE BANKERS 
59 Wall Street, New York 5 


PHILADELPHIA 




















BOSTON 

















TAX-WISE DRAFTING OF Fipuctary Powers 


WILLIAM P. CANTWELL 


Denver, Colo.; Vice Chairman, Committee on Estate and Tax Planning 


HE MOST RECENT STOCK-TAKING TIME 

for the tax orientation of the drafts- 
man of fiduciary powers arrived on Jan- 
uary 23, 1959 when the Court of Ap- 
peals for the First Circuit took a new 
spin on the wheel of tax fortune and 
handed down a decision which may ac- 
quire significance equal to that of Clif- 
ford.1 In State Street Trust Co. v. U. S.? 
a settlor co-trustee had entered on his 
duties with his corporate co-trustee, 
clothed with the type of broad adminis- 
trative powers that many practitioners 
have long felt to be desirable, necessary, 
and even safe.* He died with his estate 
subject to the 1939 Code,* and the trust 
corpus was sought as an asset of his 
gross estate under section 811(c) (B) 
(ii)5 based on a claim that the settlor 
had retained a power to designate the 
person to possess or enjoy the property 
or its income. In fatefully reminiscent 
language® the Court of Appeals said: 


“Perhaps no single power conferred by 
the decedent on the trustees would be 
enough to warrant inclusion of the cor- 
pora of the trusts in his estate. But we be- 
lieve that the powers conferred on the 
trustees, considered as a whole, are so 
broad and all inclusive that within any 
limits a Massachusetts court of equity 
could rationally impose, the trustees, 
within the scope of their discretion- 
ary powers, could very substantially shift 
the economic benefits of the trusts be- 


*The chairman of this Committee was Christian 
M. Lauritzen, II, of Chicago. With him on an Ad- 
visory Committee which reviewed and correlated 
this report and that of another subcommittee (see 
n. 997) were Harrison F. Durand of New York, A. 
Richard Kimbrough of Los Angeles, and Joseph 
Trachtman of New York. 


1Helvering v. Clifford, 309 U.S. 831 (1940). 
2263 F. 2d 635 (1st Cir. 1959). 


®8The powers included authority “‘. . . to exchange 
property for other property; .. . to retain and in- 
vest and reinvest in securities or properties al- 
though of a kind or in an amount which ordinarily 
would not be considered suitable for a trust invest- 
ment ... intending hereby to authorize the Trus- 
tees to act in such manner as it is believed by them 
to be for the best interests of the Trust Fund... .; 
to determine what shall be charged or credited to in- 
come and what to principal . - and to decide 
whether or not to make deductions from income for 
depreciation, amortization or waste and in what 
amount; .. . and generally to do all things in rela- 
tion to the Trust Fund which I, the Donor, could 
do if living and the Trust had not been executed.” 
Id., at 638. 

4Int. Rev. Code of 1939. 

5Int. Rev. Code of 1939, Sec. 811(c) (B) (ii) (now 
Int. Rev. Code of 1954, Sec. 2086(a) (2)). 

*Cf. Helvering v. Clifford, 309 U.S. 331, 336 
(1940); “Our point here is that no one fact is nor- 
mally decisive but that all considerations and cir- 
cumstances of the kind we have mentioned are rele- 
vant to the question of ownership and are appro- 
priate foundations for findings on that issue.” 
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tween the life tenants and the remainder- 
men. We therefore conclude that under 
the trusts the decedent as long as he lived, 
in substance and effect and in a very real 
sense, in the language of Sec. 811(c) (B) 
(ii), ‘retained for his life . . . the right 
. . . to designate the person who shall pos- 
sess or enjoy the property or the income 
therefrom; - 


This case may chart a new area of 
potential estate tax liability, utilizing 
a Clifford-type approach in the estate 
tax field. The tax-wise draftsman must 
now undertake to review every living 
trust in his office intended to be excluded 
from the settlor’s estate in which the 
settlor acts as a trustee with authority 
to: 


1. Exercise broad and virtually unlimited 
investment powers; 

2. Make principal and income determina- 
tions without regard to ordinary prin- 
ciples of trust accounting; and 

3. Act without liability for errors of 
judgment, and only for willful acts 
or defaults, 


It is the retention of these powers that 
is the vice, and not the conferring of 
such powers on trustees generally. If the 
powers cannot be disclaimed,’ the settlor 
in the majority of cases will probably 
face the alternatives of risking inclusion 
of the trust assets in his estate or re- 
signing. 

When the task of reviewing the ex- 
isting trusts is over, the draftsman can 
write all over his favorite powers that 
he must never let a settlor-trustee have 
anything more than highly restricted in- 
vestment and accounting powers when 
the trust is intended to be removed from 
the estate, and that it would really be 
better to persuade him not to act as a 
trustee at all. 

The State Street Trust Co. case un- 
derscored an important point — there 
never has been and never will be a 
source of durable insulation from the tax 
traps of fiduciary powers equal to the 
appointment of a completely independent 
trustee. Probably the area where we can 
risk one of the greatest disservices to 
clients is the one in which we assure 
them that under today’s laws and cases 
they may do things, without considering 
the novel and startling developments 
that a Clifford or State Street Trust Co. 
case of the future (to say nothing of 


See Sec. 19. 


the activities of Congress) can bring 
into play. 

Warnings about revising  trustee’s 
powers have been sounded before,’ but 
the State Street Trust Co. decision 
makes it imperative that every lawyer 
search carefully through his standard 
phraseology for tax flaws and pitfalls. 
In the same vein, we should also learn 
that advance awareness is necessary if 
we are to avail our clients of those tax 
opportunities which appropriate ad- 
ministrative provisions can furnish. 


As a starting point for this analysis, 
it would appear appropriate to review 
some common areas where dangers can 
exist, and others where opportunities 
may be found. The following portions of 
this report are submitted in the interest 
of encouraging tax wisdom in drafting 
administrative powers for fiduciaries.® 


Powers Related to Marital Deduction 


1. Savings provisions to deal with prob- 
lem areas 


The Revenue Act of 1948 has, as one 
of its side benefits, given rise to a sort 
of “marital deduction genre” of will and 
trust drafting. One of the areas of 
brush-stroking with which the faithful 
have concerned themselves involves a 
special group of administrative powers 
which appear in the will or trust as a 
superstructure to the ordinary powers, 
accompanied by an exhortation as to 
their supremacy.1° 


The rationale of this technique is to 
protect and save the marital deduction 
in any event. Presumably, the develop- 
ment of further impediments to qualify- 
ing a gift for the marital deduction may 
extend this list of powers to a point 
which will rival the general administra- 
tive powers themselves, thus effectively 
doubling the length of many wills, Equal- 
ly fascinating is the prospect of grant- 


8See Lauritzen, Drafting Problems in the Light 
of the New Provisions Dealing with Accumulation 
of Trust Income and Gifts to Minors, 36 Chicago 
Bar Record 219 (1955). 


®°CavEAT: Throughout this report illustrative 
specimen forms have been used. It is appropriate 
to point out that unthinking reliance on any parti- 
cular form in a specific situation is highly danger- 
ous. It appears equally important to emphasize that, 
although some pertinent state citations have been 
furnished, careful practitioners will want to verify 
their own state law. 

10A specimen form: “Notwithstanding anything 
to the contrary contained elsewhere in my Will, ! 
direct that in establishing and administerii.z the 
[marital trust]”” (followed by specifically e: umer- 
ated powers). 
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ing broad administrative powers in one 
section of the instrument, and taking 
them away in the other! Obviously, many 
of these provisions are desirable, and 
in some jurisdictions or situations all of 
them may be. 


1.1 Allocation of unqualified interests! 


The incidence of assets which are by 
their nature “terminable interests” in a 
decedent’s estate is no doubt relatively 
low, but a clause of this nature is ad- 
visable if the maximum marital deduc- 
tion is to be secured where such inter- 
ests do exist. In the event that the ex- 
ecutor possesses a discretionary power 
to distribute in kind the marital deduc- 
tion might be reduced by the full value 
of the nondeductible interest, since dis- 
tribution could have been made not pro 
rata, but to the marital trust exclusively. 
At best there would be a pro rata re- 
duction. The regulations specifically per- 
mit a general injunction of the type un- 
der discussion!2 The clause would also 
cover assets of which no specific dis- 
position was made which were not in- 
cludible in the decedent’s gross estate, 
such as foreign realty, and for that 
reason not qualified for the marital de- 
duction. Generally speaking, if the ex- 
istence of assets which will not qualify 
are known to the testator, specific dis- 
position of them is advisable. 


1.2 Unproductive property.1% 


Although it has been argued that a 
trust made up of unproductive property 
should qualify under the power of ap- 
pointment — marital trust provisions of 
Code Section 2056(b) (5),14 the regula- 
tions provide otherwise.15 The spouse, 
under the regulations, will not be con- 
sidered to be “entitled for life to all the 
income” from the corpus of the trust if 
the trustee may retain or invest in 
“property which is not likely to be in- 
come producing during the life of the 
surviving spouse” unless (1) the ap- 
plicable rules for the administration of 
the trust require the trustee to convert 
the property or make it productive with- 
in a reasonable time, or the spouse may 
require him to do so; (2) he is required 
to use that degree of judgment and care 
in the exercise of his power of retention 
which a prudent man would use if he 
were the owner of the trust assets; or 


114 specimen form: ‘‘There shall nox be allocated 
to the [marital trust] any property or the proceeds 
of any property which would not qualify for the 
marital deduction allowable in determining the fed- 
eral estate tax on my estate.” 

12Treas. Reg. Sec. 20.2056 (b)-3 (1958). 

184 specimen form: “The Trustee of the [marital 
trust] shall not retain beyond a reasonable time any 
property which may at any time become unproduc- 
tive, nor shalll it invest in unproductive property.” 

4References in the text to the “Code” are to the 
Internal Revenue Code of 1954 except as noted to 
the contrary. 


See Trachtman, The New Marital Deduction 
Regulations: 88 TRUSTS AND ESTATES 336, 392 
(1949) (mandatory direction to retain unproduc- 
tive property is offensive). The regulations have 
been approved by the Tax Court. See Charles C. 
Smith, 23 T.C. 367 (1954), a gift tax case. 
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(3) the spouse may require that the 
trustee provide her the requisite bene- 
ficial enjoyment, as by payments to her 
out of other assets of the trust.16 


While the suggested clause merely re- 
states what is already the law in the 
majority of jurisdictions,17 it acts as a 
clarification of intent in any doubtful 
situation. Clause or no clause, dangers 
can always arise when there is a manda- 
tory direction to the trustees to retain 
specific assets which are at the time of 
the testator’s death, or may thereafter 
become, unproductive. 


It is worth noting that in estates in 
which a residence may pass into the 
trust, an exception should specifically 
be made. The fact that a residence or 
other property for the personal use of 
the spouse passes to a trust, and renders 
the trust unproductive of income to that 
extent, will not disqualify the interest 
passing in trust.1§ 


1.3 Accelerating income payments to 
surviving spousel® 


Prior to the advent of the marital de- 
duction, a clause to provide for acceler- 
ated payments of income to trust bene- 
ficiaries would have been desirable in 
order to assure the dependents of the 
decedent of income during long-delayed 
periods of administration. It is still de- 
sirable primarily for that reason,2° and 
may be doubly desirable as a method of 
insuring a maximum marital deduction. 
However, blind acceptance of the prin- 


16Treas. Reg. Sec. 20.2056(b)-(5) (1958). 

178 Scott. Trusts, Sec. 240 (2d ed. 1956). 

18Treas. Reg. Sec. 20.2056 (b)-5(£) (4) (1958). 

Three possible forms: 

a. “My wife shall be entitled to all of the income 
of the marital trust from and after the date of my 
death, and my Executors or Trustees shall approxi- 
mate the amount of income from such trust and pay 
the same to her during the administration of my 
estate, applying any such payments against the in- 
come to which she shall be entitled or making such 
other adjustments as may be necessary when the 
exact amount of the principal of the trust is deter- 
mined.” 

b. “‘The income of the trusts herein created shall 
accrue from the date of my death, and until the 
trusts are established I authorize my Executors, in 
their sole and absolute discretion, from time to time 
and at any time, to pay out of my general estate to 
the respective income beneficiaries of such trusts, 
as advance payments of income, such sum or sums 
as in their judgment are not in excess of the income 
which such income beneficiaries probably would 
have been entitled to receive from the said trusts 
had the same been established. Any such sum paid 
from the principal of my general estate shall be 
regarded merely as a temporary advance to be re- 
stored to the principal from income otherwise pay- 
able to the beneficiary to whom such advance shall 
have been made.”’ Tweed and Parsons, Lifetime and 
Testamentary Estate Planning 86 (1955 ed.) 


c. “The income of all trusts created herein shall 
accrue from the date of my death. Until such trusts 
are established my Executor shall have the author- 
ity from time to time and in his discretion to pay 
out of my general estate to the respective income 
beneficiaries of such trusts, as advance payments of 
income, such sum or sums as in his judgment would 
be equivalent to the income such beneficiaries would 
have been entitled to receive had such trusts been 
established at the date of my death. Any such sum 
which is paid from the principal of my general es- 
tate shall be recovered and restored to principal 
from the income otherwise payable to the benefici- 
ary to whom such advance shall have been made.” 
3 Rabkin and Johnson, Current Legal Forms With 
Tax Analysis, 549. 

20Payments annually or more frequently are re- 
quired by Int. Rev. Code of 1954, Sec. 2056(b) (5). 


ciple of accelerating payments to the 
surviving spouse may not be best in all 
situations. One of the possible forms sug- 
gested?! has limitations which might 
make its use undesirable. For example, 
it amounts to a direction that the in- 
come be distributed. Considerable in- 
come tax savings are possible during the 
administration of an estate by reason 
of the estate itself being a taxpayer, 
and the consequent option of the execu- 
tors to accumulate income or to spread 
it among the beneficiaries to produce the 
highest possible tax saving. If the ex- 
ecutors were merely authorized to dis- 
tribute income (or to make an advance 
from the general estate on account of 
such income), rather than directed, both 
flexibility with respect to taxes and pro- 
tection for the beneficiary would be as- 
sured prior to the establishment of the 
marital trust. 


The existence of a discretionary rather 
than a mandatory power should not en- 
danger the marital deduction or affect its 
amount. The regulations specifically 
provide that the surviving spouse will 
not be regarded as having been deprived 
of her right to all the income nor her 
right that it be payable annually or more 
frequently merely because the spouse 
is not entitled to the income from estate 
assets for the period before distribution 
of those assets by the executor, unless 
the executor is authorized or directed to 
delay distribution for an unreasonable 
period.?2 If the inception of her income 
interest is expressly postponed, however, 
as where income is to be used to pay 
expenses of administration, the value of 
the marital bequest is correspondingly 
reduced.23 

It is the general rule that income on 
transfers in trust accrues to the life 
beneficiary from the date of death. 
Nonetheless, the rule is not a universal 
one,*5 and, where the minority view pre- 
vails, or the law is uncertain, it is ad- 
visable to state it expressly. This is 
particularly true where the marital be- 
quest takes the form of a pecuniary 
formula clause, which results in a gen- 
eral legacy to the surviving spouse, 
rather than a share of the residue.*® 


1.4 Income on hand at the surviving 
spouse’s death?27 


Under the general rule of apportion- 
ment as between successive benefici- 
aries,?8 the spouse’s estate would be en- 
titled to the income undistributed at her 
death, and the specimen form does little 


2Form a., supra note 19. 

2T reas. Reg. Sec. 20.2056 (b)-5(f) (9) (1958). 

37d., Sec. 20.2056(b)-4(a) (1958). 

%3 Scott, Trusts, Sec. 234 (2d ed. 1956). 

2Cf. Indiana. Probate Code, Ind. Stat. Ann., Sec. 
7-1107. 

In re Lewis’ Will, 115 N.Y.S. 2d 791 (1952). 

214 specimen form: “All income of the [marital 
trust] which is collected or accrued but undistrib- 
uted at the date of my wife’s death shall be paid to 
her estate, or as she shall appoint if she shal! exer- 
cise the power of appointment hereinbefore con- 
ferred upon her over the [marital trust].” 

283 Scott, op. cit. supra note 24 at Sec. 235A. 
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more than articulate such rule. However, 
in jurisdictions where the law is uncer- 
tain, its insertion is advisable. It would 
also be possible to merely direct that ac- 
crued income “shall be subject to her 
power of appointment,” thus assuring 
that, in the event of its exercise, the 
income willl go to the takers of princi- 
pal. This is expressly permitted by the 
regulations.?9 


1.5 Applicable trust accounting rules?® 


There may be some question as to what 
are “ordinary accounting rules,” particu- 
larly in jurisdictions which do not have 
a large backlog of decisional law, and 
the question is one on which the law of 
other jurisdictions differ. A new area of 
possible conflict is thus opened. Pre- 
sumably, the will itself will contain 
directions with respect to the most com- 
mon allocation questions. The more con- 
servative practice is to limit the trustees 
of the marital trust to the applicable 
state statute with respect to allocation 
of receipts between principal and in- 
come.31 An additional safeguard for the 
marital deduction can perhaps be se- 
cured by adding a provision relieving 
the trustees of their normal duty of im- 
partiality between successive _benefici- 
aries and directing them to give prefer- 
ence to the wife. 


1.6 General prohibition against dis- 
qualfying administrative activities32 

A blanket bar against any prohibited 
or disqualifying activity by the fidu- 
ciary on its face might appear to be a 
simple and convenient method of hand- 
ling the question. Nevertheless, it im- 
poses upon the executor and the trustee 
the burden of determining, at his peril, 


Treas. Reg. Sec. 20.2056(b)-5(b) (8) (1958). 

304 specimen form: “All doubts or auestions aris- 
ing in connection with the charging of expenses be- 
tween principal and income of the [marital trust] 
or in allocating receipts between principal and in- 
come of the trust shall be resolved by ordinary trust 
accounting rules, and in all instances where such 
rules do not resolve the same, they shall be resolved 
in favor of my wife as the primary and absolutely 
preferred beneficiary of the [marital trust].” 

Cf. Sec. 8. infra. 

“Two specimen forms: 

a. “‘Neither my Executor nor my Trustee shall ex- 
ercise any power in administering this article of my 
will which would disqualify the [marital trust] from 
the marital deduction allowable in determining the 
federal estate tax on my estate.” 

b. “Without limitation of the powers which are 
now or may hereafter be conferred by law upon 
executors and trustees, my Executor, with respect 
to my estate (except property specifically be- 
queathed or devised), and my Trustee, with respect 
to each trust estate and each other fund (whether 
composed of principal or accumulated income) held 
or administered hereunder, shall have the following 
powers, which shalll be exercisable at any time and 
from time to time until final distribution and settle- 
ment of my estate and of each trust created by this 
my Will shall have been completed; provided, how- 
ever, that, if and so long as my said wife shall sur- 
viv: me and the [marital trust] created by my Will 
sheil continue in effect, no non-income producing 
Property shall be retained for more than a reason- 
able time by my Executor as a part of my estate or 
by my Trustee as a part of the funds of said trust, 
anc no allocation of any receipt to principal or of 
any expense to income shall be made if such alloca- 
tio: would result in my said wife’s receiving less 
then all of the net income from said trust to which 
= would be entitled under applicable rules of 
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a question of tax law in order to ascer- 
tain whether he does or does not have a 
particular power. A _ possible solution 
might be to permit the fiduciary to rely 
on advice of counsel on the question of 
whether the exercise of any power will, 
or might, disqualify the marital trust. 
Another and more feasible solution would 
be that of handling the matter in the 
grant of administrative powers gener- 
ally in a detailed manner intended to 
spell out the problem and its solution at 
greater length, as suggested in one of 
the specimen forms.33 


2. Invasion of marital deduction trust 
before non-marital trust4 


A common dispositive scheme calls for 
a marital deduction trust of half the 
husband’s property, and a “non-marital 
trust” of the balance, with income to the 
wife for life, remainder to their chil- 
dren. It would be desirable to make up 
the corpus of the marital trust with es- 
tate assets which are consumable in na- 
ture, while those making up the non- 
marital trust should be those more likely 
to appreciate in value.*5 It is also quite 
common to provide for a liberal power 
of invasion of the corpus of the marital 
deduction trust during the wife’s life. 
Whatever part of the corpus of the 
marital deduction trust is consumed or 
depleted prior to the wife’s death results 
to that extent in its escaping taxation 
both in the husband’s and wife’s estate. 


There has frequently been employed 
in the non-marital trust a provision 
which prohibits the trustee from dis- 
tributing any principal from the non- 
marital trust while any principal re- 
mains undistributed in the marital de- 
duction trust. This actually “builds in” 
to the non-marital trust a provision 
which should reduce taxes in the second 
estate in those cases where a trustee 
finds it necessary to resort to the use 
of some, but not all, of the corpus of 
both trusts.36 


3. Death taxes on marital trust in sur- 
viving spouse’s estate3™ 


In those states which do not have ap- 


383Supra note 32, specimen form b. 

%A specimen form: “. . . provided, however, that 
my Trustee shall distribute no principal to my wife, 
JANE DOE, from the [non-marital trust] while any 
principal of the [marital trust] remains undistrib- 
uted.” 

3QOn the allocation of assets, see Lourie, Consid- 
erations in Determining How Much Marital Deduc- 
tion to Use in a Will, 8 N.Y.U. Inst. on Fed. Taxa- 
tion 3138, 320 (1950). 

Qn the possibility of achieving income tax sav- 
ings by providing that the income from the non- 
marital trust may be accumulated or sprinkled dur- 
ing the period in which the corpus of the marital 
trust is being depleted, see Durand, Draftsmanship: 
Wills and Trusts, 1957 Proceedings, Probate and 
Trust Law Divisions, American Bar Association 70, 
85; Price, Defining Tax Consequences to Beneficiar- 
ies by the Use of Will Clauses, 16 N.Y.U. Inst. on 
Fed. Taxation 1049, 1058 (1958). 

314 specimen form: “‘At the death of my said wife, 
if she shall survive me, my trustee is authorized and 
directed to pay, out of the property of the [marital 
trust], such amount of all federal and state inheri- 
tance, succession, estate and transfer taxes, if any, 
which may become payable in connection with the 
administration of my said wife’s estate as my trus- 


portionment statutes, it appears desir- 


tee shall determine, in its discretion, to be equitably 
referable to the assets of the [marital trust]; pro- 
vided always that in the event that my said wife 
shall have made a specific alternative provision for 
the payment of the same by her last will and testa- 
ment, such provision shall be controlling and this 
direction shall be of no effect. If my said wife’s 
executors or administrators shall certify to my trus- 
tee the amount of such taxes which are equitably 
referable to the [marital trust], my trustee may, in 
the exercise of such discretion, rely conclusively on 
such certification and make such payments without 
making further inquiry into the correctness there- 
of.”” Note that the form and text refer to the “‘wife,” 
as a matter of convenient reference, but that the 
principles apply as well to situations in which the 
husband is the survivor and is left a marital deduc- 
tion gift under his wife’s will. While the text deals 
with problems related to marital deduction power of 
appointment trusts, the death tax apportionment 
—— ae — in any situation in which 
a decedent is the donee of a power of a i : 
Cf. Sec. 22, infra. . — 
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able to include in marital deduction 
trusts a provision calling for the pay- 
ment by the trustee of estate and in- 
heritance taxes attributable to the mari- 
tal deduction trust except to the extent 
that the wife has provided for the pay- 
ment out of property forming a part of 
her testamentary estate. In the absence 
of such a clause and any apportionment 
statute, free assets of the wife which 
she does not want sold, such as tangible 
personal property, may have to be util- 
ized to pay such taxes if she dies in- 
testate or fails to cover the situation in 
her will. 

In addition, use of such a clause would 
have the effect of putting the: wife and 
her attorney on notice of the problem. 
Flexible draftsmanship can permit the 
wife to make a different provision for 
the payment of such taxes. For instance, 
where it is not desirable to sell assets 
of the marital deduction trust and the 
wife has sufficient liquid free assets of 
her own to take care of the taxes, she 
would want to negate the operation of 
the provision. 

If the will also contains a non-qualify- 
ing trust for the wife, a similar clause 
could be included with respect to that 
trust, although it is not nearly as im- 
portant as in the case of the marital 
deduction trust since presumably there 
will be no federal estate tax on the 
wife’s death. 

One word of caution may be men- 


tioned with respect to the non-qualifying 
trust. If the wife is given a _ special 
testamentary power of appointment it 
should not permit an appointment of the 
non-qualifying trust assets in payment 
of her estate and inheritance taxes gen- 
erally as otherwise the nonqualifying 
trust might be includible, at least in 
part, in the wife’s gross estate for feder- 
al estate tax purposes. Her will can, of 
course, call for the payment of such 
taxes out of the marital deduction trust 
or out of her free assets without im- 
periling the tax status of the non-quali- 
fying trust. 
Powers Related to Distribution of 
Income or Corpus of Trust 


4. Power of fiduciaries to alter eco- 
nomic benefits 


Section 203638 of the Code is the cur- 
rent statutory analogue to that which 
was offended in the State Street Trust 
Co. case, and any power which a settlor- 
trustee retains, alone or with any per- 
son, to designate the persons to receive 
benefits from the transferred property, 
will subject the assets to estate taxation. 
Therefore, any such power must be 
avoided in a settlor-trustee situation. 

This same section of the Code?9 also 
must cause the exercise of restraint 
whenever a settlor creates a trust with 
an independent trustee under which in- 


38Int. Rev. Code of 1954, Sec. 2036. 
89] bid. 
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come and corpus are payable to others, 
coupled with power in the trustee to pay 
income to the settlor. The estate tax lia- 
bility of the settlor’s estate rests on 
whether the settlor has retained “the 
right to income” from the property,‘ 
and this may, in turn, depend upon the 
power vested in the trustee. If the trus- 
tee has the power only to comply with 
the settlor’s demands that income be 
paid to him, the transfer in trust clearly 
attracts an estate tax. If, on the other 
hand, the trustee has sole discretion in 
determining whether any income shall be 
paid to the settlor, and no external 
standards are provided for the trustee’s 
guidance, the transfer will not be sub- 
ject to an estate tax in settlor’s estate 
for he has not retained the “right to 
income.#1t 


The more difficult problem under the 
Code provision in question is the tax- 
ability of a transfer under which the 
trustee’s discretionary power to pay in- 
come to the settlor is governed by ex- 
ternal standards such as the settlor’s 
health, support and maintenance. Such 
a power, in effect, creates a contingent 
right in the settlor to receive the income. 
The trend in the cases would seem to in- 
dicate a general tendency to tax such a 
transfer in the estate of the settlor.* 


Section 203843 precludes a settlor who 
would avoid estate taxation of the trust 
from holding a power alone or in con- 
junction with any person to alter, amend, 
revoke or terminate the trust. “Any per- 
son” has been construed to include a 
beneficiary with a substantial adverse 
interest.44 Even where the settlor is 
not a trustee, and is without power to 
become one, a power in the trustee to 
alter, amend, revoke or terminate only 
with the consent of the settlor has been 
determined to be a taxable power,*® but 
it has also been suggested that this veto 
power in the grantor is nontaxable.‘ 
A power to alter, amend, revoke or ter- 
minate vested in the trustee, where the 
settlor is a trustee or can appoint him- 
self as one, clearly creates a taxable 
situation.47 But the power must be truly 
discretionary to be taxable. A power to 
accumulate or distribute income governed 
by fixed external standards actually 
leaves the trustee with no room for dis- 
cretionary action and therefore does not 
constitute a taxable power even though 


407 bid. 

41Estate of Uhl v. Comm., 241 F. 2d 867 (7th Cir. 
1957); Comm. v. Irving Trust Co., 147 F. 2d 946 
(2d Cir. 1945). 

42Boardman, 20 T.C. 871 (1953); Cf. Paolozzi, 23 
T.C. 182 (1954). See Lowndes and Kramer, Federal 
Estate and Gift Taxes 142-44 (1956). 

43Int. Rev. Code of 1954, Sec. 2038. 

“Helvering v. City Bank Farmers Trust Co., 296 
U.S. 85 (1935). 

“SDuCharme v. Comm., 164 F. 2d 959 (6th Cir. 
1947); Thorp v. Comm., 164 F. 2d 966 (30 Cir. 
1947). 

46Resch, 20 T.C. 171 (1953); Sherman, 9 T.C. 594 
(1947). 

47See Loughridge v. Comm., 183 F. 2d 294 (10th 
Cir.), cert. den., 349 U.S. 930 (1950). Rev. Rul. 393, 
1955-1 Cum. Bull. 448. 
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the settlor is or may become a trustee.48 

These situations also have their in- 
come tax parallels in the Code. Section 
67449 causes a settlor to be taxable with 
the income of a trust if he, or a non- 
adverse party, can control beneficial en- 
joyment of income or corpus without 
the approval or consent of any adverse 
party, unless certain specific statutory 
exceptions are met.59 Moreover, even a 
non-settlor who can vest corpus or in- 
come in himself by his sole action will 
be taxed with the trust income, unless 
the settlor is taxable.51 


This statutory framework is a mere 
outline of the complex questions involved 
in the tax incidents of a power to con- 
trol the beneficial enjoyment of trusts. 
The student of the subject will neces- 
sarily exercise extreme caution in this 
area.o2 While many situations will be 
corrected by a simple change in the 
identity of the trustee, this will not al- 
ways be enough and the following sec- 
tion of this report inquires into one of 
the areas where unsuspecting parties 
may occasionally end up with unwanted 
tax liabilities, regardless of whether they 
have a choice of acting as a trustee. 


5. Support and maintenance 


Spray trusts in which discretionary 
or other amounts may be paid for a bene- 
ficiary’s “support and maintenance” are 
generally considered to have many in- 
come tax saving possibilities.53 The ad- 
vantages of such a trust may be lost, 
however, where a beneficiary is one to 
whom a legal obligation of support is 
owed by another. In such situations in- 
come and estate tax consequences may 
arise if distributions of principal or in- 
come may be made from such trusts to 
discharge such an obligation.54 

The Code specifies that trust income 
which may be applied or distributed at 





48See Jennings v. Smith, 161 F. 2d 74 (2d Cir. 
1947); Lowndes & Kramer, supra note 42 at 197. 


‘Int. Rev. Code of 1954, Sec. 674. 
50Td., Sec. 674(b). 


"lId., Sec. 678. 


52See Baer, Keeping Control of the Spray Trust in 
the Family; Income Tax Problems, 34 Taxes 734 
(1956); Monrad, Power of Disposition, 34 Taxes 
692 (1956); Farmer, Income, Estate and Gift Tax 
Consequences of Grantor’s Acting as His Own Trus- 
tee, 1957 So. Calif. Tax Inst. 471; Louthan, Taxabil- 
ity of Donees of Powers over Principal or Income 
of Trusts, 35 Trust Bulletin 24 (1956); Nance, 
Taxation of Trust Income to Grantors and Others as 
Substantial Owners of the Property, 33 Taxes 899 
(1955); Kay, Short Term and Controlled Trusts, 96 
TRUSTS AND ESTATES 968 (1957). 

"See, eg., Baer, supra note 52; Mannheimer, 
Sprinkling Trusts, 95 TRUSTS AND ESTATES 919 
(1956); Mannheimer, Wheeler and Friedman, How 
to Use Sprinkling Trusts, 33 Taxes 532 (1955). 


“See Savage, Comparative Advantages and Dis- 
advantages of Support Trusts and Uniform Gifts 
to Minors Statute Gifts: What Constitutes Support 
for Tax Purposes, 17 N.Y.U. Inst. On Fed. Taxa- 
tion 1097 (1959); Lefevre, Estate Tax Pitfalls in 
Trusts for Dependents, 16 N.Y.U. Inst. On Fed. 
Taxation 958 (1958); Tomlinson, Support Trusts 
anc Gifts to Minors, 1958 Proceedings, Probate and 
Trust Law Divisions, American Bar Association 82; 
Woters, “Grandfather” Trusts and Other Trusts 
Taxed to Third Persons, 14 N.Y.U. Inst. on Fed. 
Taxation 495 (1956); Bronston, Gifts to or for 
Minors, 1956 Proceedings, Probate and Trust Law 
Di. isions, American Bar Association 114. 


OctoBer 1959 


the discretion of a person other than 
the settlor, or the settlor when acting as 
trustee, for the support or maintenance 
of a beneficiary whom the settlor is 
legally obligated to support, shall be 
taxable to the settlor to the extent such 
income is actually so applied.55 Further- 
more, where a trustee or co-trustee who 
is not the settlor has the power in his 
fiduciary capacity to apply trust income 
to the support or maintenance of a per- 
son whom such trustee or co-trustee is 
obligated to support, the income will be 
taxed to such trustee in his individual 
capacity to the extent so applied.5é 

The regulations go beyond the Code, 
however, to provide that “any amount 
which, pursuant to the terms of a will 
or trust instrument, is used in full or 
partial discharge or satisfaction of a 
legal obligation of any person” is tax- 
able to such person, and define “legal 
obligation” to include a legal obligation 
to another person.5? Avoidance of un- 
desirable results requires that the per- 
missive uses to which income and princi- 


SInt. Rev. Code of 1954, Sec. 677(b). Where the 
settlor retains such discretionary power in some 
capacity other than trustee, the income is taxable to 
the grantor whether or not the income is used for 
support. 

58Int. Rev. Code of 1954, Sec. 678(c). Note that if 
a power is given to a person other than a trustee 
to discharge his support obligations with the income 
of the trust, which power is exercisable solely by 
such person, such income shall be taxable to him 
whether or not it is used for support of his benefici- 
aries. Treas. Reg. Sec. 1.678-1(b) (1956). 

SiTreas. Reg. Sec. 1.662(a)-4 (1956). 


pal can be applied should be tailored to 
avoid payments for items which a per- 
son is legally obligated to provide under 
applicable state laws. However, local 
law definitions of such an obligation are 
usually obscure. For instance, three 
Federal Court of Appeals cases have 
construed state statutes as requiring a 
father to furnish his children with a 
college education. One of the opinions 
stated that even if there was no legal 
obligation, the father received “eco- 
nomic benefits” sufficient to make him 
taxable with income used for this pur- 
pose.58 


It is perhaps open to question whether 
these cases are authority now, for they 
antedate 1954 and can be regarded as 
having been decided under the Clifford 
doctrine in its developing phases. If no 
state statute or local law imposes a 
legal obligation on a settlor to provide 
his dependents with college educations or 
luxury items such as foreign travel, it 
could be argued that expenditures for 
such purposes could be safely authorized. 
Reliable authority on this point in vari- 
ous jurisdictions may be unavailable. 

To avoid these income tax difficulties, 
the draftsman should grant the power 
to spray ‘income only to a completely in- 
dependent trustee. He should also con- 


58Helfrich’s Estate v. Commissioner, 143 F. 2d 43 
(7th Cir. 1944); Losh v. Comm., 145 F. 2d 456 (10th 
Cir. 1944); Mairs v. Reynolds, 120 F. 2d 857 (8th 
Cir. 1941). 
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sider the technique suggested in the 
1956 Committee Report which involved 
the drafting of provisions to use income 
and principal only for extraordinary 
items while the child is a minor, coupled 
with a specific prohibition against using 
any part of the income or principal for 
the maintenance and support of the 
minor while the settlor is legally obli- 
gated to so provide.5? 


The regulations to Code section 678 
purport to tax trust income to any per- 
son who has a power exercisable solely 
by himself to distribute such trust in- 
come in discharge of his obligations of 
support, although if such person holds 
this power as a trustee or co-trustee he 
will be taxed with the income only to 
the extent that it is so used.6® Thus, 
there is a substantial tax difference in 
the treatment of such a power held by 
a fiduciary from the same power held by 
a non-fiduciary. Moreover, as previously 
noted, the regulations under section 662 
purport to tax “any amount which, pur- 
suant to the terms of a will or trust in- 
strument, is used in full or partial dis- 
charge or satisfaction of a legal obliga- 
tion of any person” to that person.®! 
Under the broad approach of this regu- 
lation the tax treatment does not depend 
on the taxpayer’s status as settlor or 
trustee, and the tax will quite apparent- 
ly fall on any unsuspecting parent for 
whose children a “support” trust is cre- 
ated by a third person. Notwithstanding 
these income tax problems, such a pro- 
hibition against support payments may 


S9If the instrument permits additions to the trust 
by other persons, the prohibition should be expand- 
ed to cover distributions which the settlor or any 
person who has added property to the trust is legal- 
ly obligated to provide for. Cf. Tomlinson, supra 
note 54. 

6oTreas. Reg. Sec. 1.678(c)-1(b) (1956). 

®1Jd., Sec. 1.678(c)-1(a) (1956). 


not be desired, since in many cases the 
trust income will be taxable to the per- 
son whose support obligation is dis- 
charged only to the extent that the in- 
come is so used, and such person may be 
willing to assume the income tax con- 
sequences in any event. 


Estate tax problems may also arise 
in some support trust situations. Where 
the settlor retains the right to spray the 
income of a trust, or where the income 
is required to be applied to discharge a 
legal obligation, he will be considered to 
have retained an estate-taxable life in- 
terest in the trust or a taxable power to 
alter, amend or revoke the same.®? 
Moreover, where a trustee, who need 
not be the settlor, is given the power to 
apply corpus for the support of benefi- 
ciaries who are also his legal dependents, 
he may be found to own an estate-taxable 
power of appointment under the regu- 
lations, which provide that a power ex- 
ercisable for the purpose of discharging 
a legal obligation of the decedent is a 
general power of appointment.63 Even 
if such distributions are to be made ac- 
cording to an ascertainable standard, the 
estate tax consequences to the trustee 
holding the power will not be changed, 
since the standards must apply to the 


®Int. Rev. Code of 1954, Secs. 2036, 2038; Treas. 
Reg. Sec. 20.2036-1(b) (2). Where the settlor re- 
tains the right in the capacity of trustee to distrib- 
ute income in accordance with an ascertainable 
standard, such as for the “maintenance and sup- 
port” of his legal dependents, he should not be tax- 
able under Secs. 2086 or 2038. Estate of Wier, 17 
T.C. 409 (1951); Lefevre, supra note 54 at 958; but 
see Townsend v. Thompson, 42 AFTR 1309 (S.D. 
Ark. 1950). However, he may be considered to have 
a taxable power of appointment. See text at note 
63, infra. 

Treas. Reg. Sec. 20.2041-1(c) (1) (1958). Such 
power might also extend to accumulated income 
over which the trustee had such power; query as to 
how much of the trustee’s power will be held to ex- 
tend in such cases. See discussion in Lefevre, supra 
note 54. 





THE MANY 


Dover 


Wilmington Manor Fairfax 





of Trust or Agency Accounts in Delaware 


are not restricted to residents of the State. 





Oe LaWar® 


DELAWARE TRUST COMPANY 
WILMINGTON, DELAWARE 


Middletown 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


SUBURBAN OFFICES 


ADVANTAGES 


Frederica 


Penny Hill Price’s Corner 








978 Bark PROCEEDINGS 


health, education, support or main- 
tenance of the holder of the power rather 
than the objects of the power to exempt 
the power from estate tax.®* This situa- 
tion may often arise where a grandpar- 
ent creates a trust for his grandchildren 
naming his son as trustee. Again the 
draftsman may wish to consider a com- 
pletely independent trustee, a prohibition 
against distributions in discharge of the 
trustee’s support obligations, or possibly 
the limitation of distributions to $5,000 
or five per cent of the trust estate, 
whichever is less. This latter provision 
should greatly reduce the estate tax con- 
sequences of the discretionary power to 
a trustee who is not also the settlor 
while enabling such trustee to use the 
trust funds for the support of his legal 
dependents,®5 although the income tax 
consequences discussed above would still 
require consideration. 


6. Invasion powers 


The principal tax problems surround- 
ing invasion powers are those which 
arise when a direct or indirect benefi- 
ciary of the invasion is also a trustee. 
A power of invasion of principal created 
after October 21, 1942, can constitute a 
general power of appointment and that 
power, whether exercised or unexer- 
cised, can cause inclusion of the subject 
property in the gross estate of its 
holder.66 The result is that most bene- 
ficiaries are disqualified from acting as 
fiduciaries because, if they have the 
power to vote principal to themselves, 
they have a general power of appoint- 
ment which will cause inclusion in their 
gross estate.67 It does not matter that 
the power may be exercised only jointly 
with another unless the other trustee 
has an adverse interest, or there can be 
said to be “an ascertainable standard,” 
or the power may be exercised only with 
the consent or joinder of the creator of 
the power.®8 


Certainly, use of the statutory words 
“health, education, support or main- 
tenance” is a safe standard. In addition, 
the regulations spell out other standards 
which are likewise sufficient, such as 
“support and reasonable comfort” and 
“support in his accustomed manner of 
living.”69 Any such standards are safe, 
of course, only where applied to distri- 
butions made for the benefit of the de- 
cedent. The very serious income and 
estate tax consequences where the de- 
cedent is the holder of the power to make 


Treas. Reg. Sec. 20.2041-1(c) (2) (1958). 

Int. Rev. Code of 1954, Sec. 2041(b) (2). No 
tice that a settlor-trustee empowered to make dis- 
cretionary distributions to discharge his legal! obli- 
gations (including those of support) would prob- 
ably be held to have retained an estate-taxable life 
interest under Section 2036, Int. Rev. Code of 1954. 
Townsend v. Thompson, 42 AFTR 1309 (S.D. Ark. 
1956). Where such distributions are limited by 4? 
ascertainable standard this result should be avoided. 
See note 62 supra. 

Int. Rev. Code of 1954, Sec. 2041. 

®Jd., Sec. 2041 (b) (1). 

*87d., Sec. 2041. 

Treas. Reg. Sec. 20.2041-1(c) (2) (1958). 
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such distributions for the “support or 
maintenance” of another whom the 
holder is legally obligated to support, 
which have just been discussed, should 
be carefully considered. 

The important thing with respect to 
the trust instrument is to decide with 
the testator whether to include a pro- 
vision prohibiting invasion by a bene- 
ficiary, to eliminate the danger of in- 
clusion in his gross estate. It is possible, 
of course, to have partial releases and to 
eliminate the power from the estate of 
the donee gradually before the time of 
death. The release of the general power 
of appointment will constitute a taxable 
gift.79 Moreover, the transfer in con- 
templation of death of such a power will 
cause inclusion in the gross estate.71 

Income tax problems to the settlor can 
stem from invasion powers. For exam- 
ple, if a trustee-beneficiary has the power 
alone to withdraw trust corpus then 
trust income is taxable to him.72 Under 
our present tax law there are also seri- 
ous income tax problems to the bene- 
ficiary stemming from the fact that dis- 
tributions of corpus can be taxable as 
income.73 


If there are co-trustees then it should 
be possible to provide for the nonbene- 
ficiary-trustee to exercise the invasion 
power alone to avoid inclusion in the 
gross estate. If there is only one trustee 
who is also a beneficiary, then the only 
power that can be given is a very care- 
fully drawn power subject to a standard 
which would not then constitute a gen- 
eral power of appointment and could 
permit the trustee to vote principal to 
himself. If the trustee-beneficiary has 
the power to take the corpus, the income 
tax is the price he will pay for the privi- 
lege.74 Needless to say, the State Street 
Trust Co.7% problem must also be faced 
where there is a settlor-trustee. 


Where a charitable remainder is pro- 
vided by will, the power of invasion 
must be such that “the value of the 
charitable beneficial interest . . . is 
presently ascertainable.”76 The decisions 
in this area indicate that there is no 
universal rule. The most important test, 


however, is the specific standard of in- 
vasion,77 


SS 


ToId., See. 25.2514-3(c). 

"Pd., Sec. 20.2041-3(d). 

™Int. Rev. Code of 1954, Sec. 678. 

Id., Sec. 662(a) (2). 

%A possible form: “No trustee hereunder, who 
shall also be a beneficiary, shall exercise or join in 
the exercise of a power to pay over, use, apply or 
expend principal to or for his own benefit, as a 

neficiary.” 

®Supra, note 2. 

*Treas. Reg. Sec. 20.2055-2(a) (1958). 

“Compare Ithaca Trust Co. v. U. S., 279 U.S. 151 
(1929) (invasion to maintain life beneficiary “in 


| * much comfort as she now enjoys” — deductible) 
@ with Merchants National Bank of Boston v. Comm., 


820 U.S. 256 (1948) (invasion for the “comfort, 
support, maintenance, and/or happiness of my said 
wife’ —nondeductible). For an extended discussion 
of the tax aspects of powers of invasion see Cruik- 
shan}: Drafting Tax Clauses in a Will — Powers to 
Invad ’ Principal, 1957 So. Calif. Tax Inst. 575, and 

uritzen, Drafting Powers of Appointment Under 
the 1951 Act, 47 Nw. U. L. Rev. 314 (1952). 
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7. Paying beneficiary’s 
income taxes 


Occasionally, a trust (e.g. in connec- 
tion with a separation agreement) au- 
thorizes payment by the trustee of the 
income taxes of the income beneficiary 
out of the trust itself. Such a power 
might also constitute a means of deplet- 
ing a widow’s taxable estate by author- 
izing payment of the wife’s income taxes 
out of corpus of the marital deduction 
trust, at her request. 


Problems arise, however, in other situ- 
ations. Suppose that a brother, wishing 
to assure a spinster sister of a specified 
amount of income after taxes, creates a 
living trust, providing for the payment 
of $3,000 annually, plus whatever amount 
is necessary to make that $3,000 free 
of taxes. The first problem is largely 
mechanical. The trustee is required to 
make involved, interrelated computations 
to determine what amount must actually 
be set aside to provide the required tax- 
free income. In addition, since additional 
income is deemed distributed to the sis- 
ter in the form of the tax payment, it 
may well be that a simple direction to 
distribute a specific amount of corpus 
would have effected greater tax economy. 


The second problem concerns valu- 
ation, for gift tax purposes, of the life 
interest of the spinster sister. Since her 
income tax liability is determined by 
reference to her deductions, her other 
income, and the applicable tax rates, 
actuarial tables give little more than 
a hint of the value of the gift of the 
life interest.78 Similarly, if the remain- 
der is payable to the settlor or his heirs, 
the same problems exist in connection 


78Int. Rev. Code of 1954, Sec. 2512. 
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with the valuation of the remainder in- 
terest in the settlor’s estate.7 

Another problem concerns accumulated 
income. If the income of the trust is 
greater than the amount ultimately set 
aside for the sister, the settlor might 
well be taxed on the balance of the in- 
come.89 In view of such complexities, 
many settlors might well prefer a sim- 
pler mechanism. 


Powers Related to Administration 
of Trust 
8. Principal and income 


Until the State Street Trust Co. case,5! 
there were few apparent efforts to seize 
upon powers to determine principal and 
income questions as a means of exacting 
more tax revenue. Whether the broad 
power over such questions would have 
been enough to produce the result by 
itself was not determined, but the Court 
of Appeals certainly considered reten- 
tion of the power of very great signifi- 
cance, Prior to this, it appeared, for 
income tax purposes at least, that a 
broad power to allocate receipts and 
disbursements as between corpus and 
income would not cause the grantor to 
be considered as having the beneficial 
enjoyment of the trust or its income.®? 
Again, for purposes of the marital de- 
duction, even though no broad charter is 
granted, it appears that the principal 
bar is against a provision which “evi- 
dences the intention to deprive the sur- 
viving spouse of the beneficial enjoy- 
ment required by statute.”83 One tech- 
nique to assure this is to include a special 
provision, regarding the marital deduc- 


797d., Sec. 2031. 

80J7d., Sec. 667(a) (1). 

Supra, note 2. 

82Int. Rev. Code of 1954, Sec. 674(b) (8). 
83Treas. Reg. Sec. 20.2056 (b)-5(f) (3) (1958). 
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tion trust only, which directs that princi- 
pal and income adjustments should al- 
ways favor the surviving spouse.§4 


As a practical matter, very few set- 
tlors really intend to charter their fidu- 
ciary to call income principal or prin- 
cipal income. The limit of intent is to 
grant discretion to the trustee to re- 
solve truly difficult, novel or unsettled 
questions. Because of this, a draftsman 
might better avoid future unfortunate 
tax developments by limiting the grant 
of discretion solely to much unusual 
questions coupled with a direction to the 
trustee to rely on local law or “generally 
accepted” principles for more standard 
questions. Most fiduciaries would like 
the grant to identify the preferred bene- 
ficiary as well.85 Such a solution would 
obtain the result desired in most cases., 
and should help to avoid a blind court- 
ship with the State Street Trust Co. 
problem in appropriate cases. At the 
same time, unique cases require unique 
solutions, and a simple resort to an ill- 
developed “local law” may be the wrong 
answer for trusts involved with some 
of the intricate problems created by 
mineral interests, special types of busi- 
nesses, wasting assets, heavily dis- 
counted debt-type securities and the 
like.86 


9. Allocating tax exempt income 


The Code permits specific allocation of 
classes of trust income among benefi- 
ciaries.87 Such a possibility has led to 
suggestions that tax-exempt income 
should be allocated to high-bracket bene- 
ficiaries. The regulations§® are very 
specific in their requirements regarding 
allocation, and nothing less than compli- 
ance would appear to satisfy them.8® In 
the absence of such an allocation, the 
conduit theory of the income tax law pro- 
duces such anomalies as the payment of 
tax-free income to charitable or low- 


See Sec. 1.5, supra. 


84 possible form: “To determine whether or to 
what extent receipts should be deemed income or 
principal, whether or to what extent expenditures 
should be charged against principal or income, and 
what other adjustments should be made between 
principal or income by following the provisions of 
the . . . [Uniform Principal and Income Act or 
other relevent statute or “generally accepted trust 
accounting principles” if no statute applies] ... 
as the same shall exist from time to time and in all 
instances in which such . . . [provisions or princi- 
ples] . . . do not resolve questions relating to prin- 
cipal and income, to determine the same in the 
Trustee’s discretion, always exercising such discre- 
tion with due regard for the interests of .. . [insert 
description or name of preferred beneficiary of 
either income or principal] . .., who shall always 
be the preferred beneficiary hereunder.” 


See Stephenson, Drafting Wills and Trust 
Agreements: Administrative Provisions 302 (1952); 
Early and Kirkpatrick, Oil and Gas Interests, 97 
TRUSTS AND ESTATES 620 (1958). 

StInt. Rev. Code of 1954, Sec. 652(b). See Laurit- 
zen, Drafting Problems in Light of New Provisions 
Dealing with Accumulation of Trust Income and 
Gifts to Minors, 36 Chi. Bar Record 219 (1955). 

Treas. Reg. Sec. 1.652(b)-(2) (a) (1956). 

%A4 specimen form: “Should there be any income 
of a class which is, for any reason, exempt from 
federal income tax, I direct that all of such income 
shall be allocated and distributed to JANE DOE in 
making distributions of income from the trust.” 
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bracket beneficiaries, or restriction of a 
preferred high-bracket beneficiary to a 
mere proration of tax-free income, at 
considerable over-all tax cost. 


10. Abandonment of worthless property 


A “power to abandon, in any way, 
property which my executors determine 
not to be worth protecting” is often in- 
cluded by draftsmen, and appears to 
have some value where potentially worth- 
less property, of such form that its re- 
tention by the executors would occasion 
needless expense, might be includible in 
decedent’s probate estate. The clause is 
sometimes expanded to include language 
that abandonment may be accomplished 
“by permitting property to be lost at 
tax sales, razing structures, releasing 
claims without consideration, or other- 
wise.” In the case of securities which 
become worthless during administration, 
care must be taken to utilize the capital 
loss treatment afforded by section 165 (g) 
of the Code.%° 




















“The chief hired her. She's the only human that 
ever replaced an electronic computing machine!” 





11. Purchases and loans between ex- 
ecutors and trustees of living trusts®) 


Many estate plans call for the use of 
a living trust, often consisting of life 
insurance, with a pour-over of the testa- 
mentary estate into this trust. It is often 
preferable not to have the insurance 
payable to the estate, since many state 
inheritance taxes would reach such other- 
wise exempt proceeds. The claims of 
creditors and probate expense would also 
reach such proceeds, and this is usually 
avoided if the proceeds are payable to 
the trustee of a living trust. A fiduciary 
power authorizing purchases and loans 
between the testamentary estate and the 
living trust permits avoidance of these 
burdens, and makes liquid funds avail- 
able to the executor to pay taxes, debts 
and expenses, by providing a market for 
assets otherwise not readily saleable 
without sacrifice.92 


®0Int. Rev. Code of 1954, Sec. 165(g). 

"Specimen forms: “‘To purchase any assets from 
Settlor’s estate at fair market value in such quanti- 
ties as Trustees deem advisable.” 

“To loan funds or assets belonging to the trust 
estate to the testamentary estate of Settlor, upon 
such terms and in such amounts as Trustees deem 
advisable.” 

®See Shattuck and Farr, An Estate Planner’s 


If the trustee purchases assets from 
the executor, the price paid may estab- 
lish their value for federal estate ‘ax 
purposes, as well as the basis of the 
property in the hands of the trustee for 
capital gains purposes. There are con- 
flicting interests, since the executor is 
interested in realizing the best price he 
can for the assets of the estate he sells, 
and is also interested in keeping the 
death taxes down, while the trustee and 
trust beneficiaries are interested in get- 
ting the most for the money the trustee 
pays, and also in keeping the potential 
capital gains tax as low as possible, 
It would seem obvious that all these 
interests are best served by a price 
which is fair and reasonable and deter- 
mined in an arm’s length transaction. 


12. Refunding agreements concerning 


potential tax liabilities 


Occasionally fiduciaries may be re- 
luctant to make distribution because of 
outstanding contingent tax liabilities, 
While no will provision to authorize 
such a fiduciary to require a refunding 
agreement appears necessary, such a 
power would at least focus attention on 
a method available to the fiduciary in 
meeting the demands of beneficiaries for 
distributions. Specific authority to with- 
hold amounts to meet such liabilities may 
be desirable in some cases.9% 

The statutes of some states provide 
that the probate court may not make a 
decree settling the final account of an 
executor or administrator until the state 
death tax is fixed and paid or an order 
of exemption made.94 Such statutes do 
not usually apply to the federal estate 
tax and there is no requirement with re- 
spect to the final disposition of income 
tax matters except that any unpaid tax 
claims would be included in the account 
and liability presumably transferred 
thereby. 

In the absence of litigation final tax 
audits can be procured in most estates 
within the norma] administration period. 
The amount of such taxes is often cap- 
able of accurate computation, thereby 
permitting the establishment of adequate 
tax reserves and releasing the remain- 
ing assets for distributions in accordance 
with local law. Whether a_ fiduciary 
should, therefore, require a refunding 
agreement with respect to estate taxes 
in the average estate, the assets of which 
consist of cash, marketable securities 
and real estate, is most doubtful, al- 


Handbook 59, 188, 434-37 (2d ed. 1953). See Wolf, 
Problems in Drafting an Insurance Trust, printed 
elsewhere in these Proceedings. 

4 specimen form: “At the time in course for 
the distribution of my estate or later, I authorize 
my executor to withhold from distribution such por 
tion of my estate as will be sufficient, in his judg- 
ment, to meet all outstanding or undetermined es 
tate, inheritance, gift, income, or other tax liabili- 
ties; and the judgment of my executor as to the 
amount or kind of property reserved and as to the 
time necessary for determining those liabilities shall 
be conclusive and binding upon all parties com 
cerned.” Stephenson, op. cit. supra note 86 at 169. 

*E.g., New York Tax Law, Sec. 249-q. 
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though the matter of the fiduciary’s lia- 
bility cannot be casually dismissed.%5 


The matter of determining possible in- 
come tax liability of a decedent is not 
always easy of solution without an actual 
audit of past returns. Where, however, 
the decedent has not been engaged in 
business and his returns are available 
for examination, there is little, if any, 
risk involved in making distribution in 
reliance upon the correctness of such re- 
turns. Moreover, the business relation- 
ship between the decedent and the fidu- 
ciary, particularly a trust institution, 
may be such that the accuracy of the 
returns may be verified from other rec- 
ords available to the fiduciary. Conse- 
quently, a power to require a refunding 
agreement appears far from necessary, 
and the cases in which it would repre- 
sent a real administrative convenience 
would appear to be relatively few. 


138. Purchasing life insurance on trust 
beneficiary’s life 


Some sixteen states have enacted 
statutes permitting the investment of 
trust funds in life insurance or endow- 
ment policies.96 In the absence of statute, 
or express authority in the trust instru- 
ment, however, such an investment would 
probably be improper. 


The increasing popularity of the short- 
term trust seems to have brought with 
it an interest in insurance upon the life 
of beneficiaries by dispositions which 
eventually result in gifts of paid-up poli- 
cies. The tax savings tabulated are im- 
pressive.97 In the last analysis, however, 
whether a testator or settlor will wish 
to empower his trustees to purchase life 
insurance will depend upon what he 
himself thinks of insurance as an in- 
vestment.98 


Where tax savings through accumu- 
lation of income are desired, purchase of 
life insurance may be of considerable 
use in those states which forbid or 
severely limit accumulations for adults. 
Some such state statutes specifically ex- 
cept life insurance from the rule against 
accumulations. New York formerly had 
such a law, but the statute has now been 
changed.9® Alternatively, of course, the 


31 U.S.C. Sec. 192. The liability extends not only 
to unpaid estate taxes, but, under certain circum- 
stances, to income and gift taxes as well. See Green- 
baum, Tax Responsibilities of The Executor, The 
Administrator, The Trustee, in 2 Lasser, Estate Tax 
Techniques 2003 (1955); Alexander, Personal Li- 
ability of Executors and Trustees for Federal In- 
come, Estate, and Gift Taxes, 9 Tax Law Review 1 
(1953); Hadley, Personal Liability — A Bogeyman 
for the Estate Fiduciary, 28 Taxes 133 (1950). 


3 Scott, Trusts Sec. 227.8, fn. 9 (2d ed. 1956). 


"See Yohlin, The Short Term Trust — A Respect- 
able Tax-Saving Device, 14 Tax L. Rev. 109 (1958); 
Wood ward, The Short-Term Trust: A Useful Device 
for Tax Savings in Many Situations, 8 J. Taxation 
242 (1958). 


eT . ° 
*For an encouraging picture, see Jones, Insur- 


ance as an Investment, 16 N.Y.U. Inst. on Fed. 
Taxation 698 (1958). 
"Ch. 458, 1959 Laws, amending Sec. 16, Personal 


Property Law, and Ch. 454 amending Sec. 61, Real 
Property Law. 
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settlor could shift his funds to another 
state which permitted accumulation. 

Since the settlor is not the insured, the 
income tax problems would be no greater 
than those in setting up any other trust. 
Yet even where an independent trustee 
acquires insurance on the life of a bene- 
ficiary and the trust beneficiary has no 
right to the proceeds other than the 
power to appoint the proceeds among 
his children, the proceeds would seem to 
be taxable in the estate of the trust 
beneficiary. Even though the power to 
appoint was not general and hence not 
taxable as such, the “incident of owner- 
ship” (the right to appoint the proceeds 
among others) would seem to make the 
proceeds taxable in the estate of the 
trust beneficiary.1°° 

It has been held that a power in the 
trustee to use trust income to pay life 
insurance premiums made a gift to the 
trust one of a future interest, the situa- 
tion being likened to the subjection of 
the income to the discharge of encum- 
brance.191 Ordinarily, however, at least 
with respect to short-term trusts, the 
beneficiary will himself own the policy.192 
In the case of a testamentary trust, this 
would not, of course, be a factor. 


1o0o7],owndes and Kramer, Federal Estate and Gift 
Taxes, Ch. 12, Sec. 10 especially p. 296 (1956). 

1o1Bristol v. Welch, 45 F. Supp. 676 (D.D.C. 
1942). Cf. Frank, P-H 1944 T.C. Mem. Dec. Par. 
44,360. See generally, Curtis, Gift Tax Pitfalls in 
Establishing Trusts, 17 N.Y.U. Inst. on Fed. Taxa- 
tion 1267 (1959). 

102See Woodward, supra note 97. 





If the marital deduction is involved, 
the provision should be eschewed unless 
the exceptions to the “unproductive prop- 
erty” rules as set out in the regulations 
are met,103 

For estate tax purposes it would be 
wise not to have the insured act as trus- 
tee in order to preclude any question 
of his possessing an incident of owner- 
ship. 


14. Prohibiting transfers to trusts by 


non-grantors104 


The addition of property to a trust 
fund by anyone other than the creator 
of the trust usually raises tax problems, 
and, in some instances, may raise judicial 
problems in connection with judicial ac- 
countings and proceedings for construc- 
tion, and problems as to governing law. 
The tax effect of the contribution would 
appear to be the creation of a trust by 
the contributor, on the terms and condi- 
tions contained in the original instru- 
ment. Thus, if the contributor is the 
income beneficiary, he will, of course, 


103Treas. Reg. Sec. 25.2523(e)-1(f) (5) (1958). 
The deduction was lost in Smith, 23 T.C. 367 (1954), 
which involved a life insurance trust. See Sec. 1.2, 
supra. 

1044 specimen form: “Anything in this Agree- 
ment to the contrary notwithstanding, the Trustee 
shall not receive or accept, and there shall not be 
added to the trust fund hereinabove created, or ad- 
ministered as a part of such trust fund, any moneys 
or other property of any kind or character that may 
at any time be offered or contributed to the Trus- 
tee by a person other than the Settlor as an addi- 
tion to, or to be held or administered as a part of, 
such trust fund.”’ 
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be taxable with the income from the con- 
tributed property,!°%5 as well as that 
from the original property. More un- 
expected income tax consequences may 
occur, however. For example, if the con- 
tributor is the remainderman, or one of 
the remaindermen, he may be taxable 
with all or a part of the income from 
the contributed property under the 
“Clifford Rule.”1°6 Some or all the in- 
come from the contributed property may 
also be taxable to the contributor if the 
trust is terminable or revocable by the 
contributor or by a nonadverse party,107 
or if he has power to control the bene- 
ficial enjoyment of the trust fund! or 
if he has certain administrative pow- 
ers.109 He may also be taxable if income 
is applied, either pursuant to the agree- 
ment,!19 or by the contributor as a trus- 
tee of the trust,111 to the support of a 
person to whom the contributor owes a 
duty of support. 

All or a part of the contributed proper- 
ty will presumably be includible in his 
gross estate for federal estate tax pur- 
poses if the contributor is an income 
beneficiary,!!2 or if he is a remainderman 
and the value of his remainder interest 
(reversion) at the time of his death ex- 
ceeds 5% of the value of the proper- 
ty,113 or if the trust is terminable or 
revocable by him.114 Apart from these 
situations, the contributed property may 
be includible in his estate as a gift in 
contemplation of death if he dies within 
three years after the making of the con- 
tribution,!145 or, of course, if he has a 
general power of appointment over the 
trust fund.116 

The making of a contribution to an 
existing trust by a third person may 
create jurisdictional and other questions. 
If the contribution is to a testamentary 
trust, then in some states matters af- 


105Int. Rev. Code of 1954, Sec. 677(a). 
1087d. Sec. 673. 
1077 d. Sec. 
1087 d. Sec. 
1097d. Sec. 
ne]d, Sec. 
11Jd. Sec. 
n2]d. Sec. 

* 187d. See. 
147d, Sec. 
157d. Sec. 
116/d. Sec. 


676. 
674. 
675. 
677 (b). 
678. 
2036. 
2037. 
2038. 
2035. 
2041. 


fecting the testamentary trust must come 
before one court while those affecting 
the contribution must come before an- 
other court.117 Also, if a resident of 
State A makes a contribution to a trust 
governed by the laws of State B, ques- 
tions may arise as to what law governs, 
unless the instrument by which the ori- 
ginal trust was created contains an ex- 
press pertinent provision and it is clear 
that such provision is “adopted” by the 
contributor. If the general principle be 
applied that (in the absence of any in- 
dication to the contrary) a trust is gov- 
erned by the domicile of its settlor, the 
contributed portion of the fund would 
be governed by the law of State A and 
the “original” fund by the law of State 
B. Moreover, difficult questions may arise 
where the contributed portion has par- 
tially or completely lost its identity.118 

In view of the foregoing, a contribu- 
tion to an existing trust by a person 
other than its creator would ordinarily 
be inadvisable and a provision prohibit- 
ing such a contribution would operate 
to prevent its inadvertent occurrence. 
15. Consolidating trusts 

A power to consolidate several trusts 
can have as its objective the unified 
administration of the combined funds, 
with possible saving in expenses, better 
investment diversification, and similar 
advantages, An income tax consideration 
connected with it is based primarily on 
the number of taxpayers. In some situa- 
tions it may be desirable to have several 
separate trusts instead of one, in order 
to achieve tax savings. A power of con- 
solidation or its exercise does not neces- 
sarily defeat this objective. There might 
be a mere power to consolidate for uni- 
fied administration and investment pur- 
poses119 which would still preserve 


17F'.g., in New York the Surrogate’s Court has 
jurisdiction of testamentary trusts, and the Su- 
preme Court has jurisdiction of inter vivos trusts. 

18Cf. Frick Collection v. Goldstein, 83 N.Y.S. 2d 
142 (1948), aff'd. 86 N.Y.S. 2d 464, leave to appeal 
den. 88 N.Y.S. 2d 249 (1949). 

1194 specimen form: “To consolidate, for the pur- 
pose of unified administration only, the assets of 
any trusts under my will with any trusts with simi- 
lar or substantially similar terms existing under the 
will of my wife to the extent they deem the same in 
the interests of my estate, the respective trust es- 
tates and the beneficiaries thereunder.”’ 
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separate trust entities, under one or 
several instruments, for tax purposes, 

On the other hand, there could ‘he a 
complete functional and substantive con- 
solidation, with only a single trusi re. 
sulting for all purposes.12° Whether the 
result would be a series of separate 
trusts or one trust for several benefici- 
aries is a matter of the settlor’s intent.121 

If separate trusts were both intended 
and created, the power to consolidate for 
purposes of investment and administra- 
tion should not of itself defeat such in- 
tent. Thus, it is possible to have both 
the tax advantage of multiple taxpayers 
and the advantages available through 
the consolidation power. The tax avoid- 
ance possibilities of multiple trusts have 
not been lost on the Treasury Depart- 
ment, which is pressing for legislation 
to eliminate abuses in this area.12* 


It is frequently desired to have the 
life insurance estate and the testa- 
mentary estate held in a unified trust 
vehicle. For reasons previously indi- 
cated, it is advantageous to use a revoc- 
able insurance trust rather than to have 
the insurance payable to the insured’s 
estate or to a testamentary trust.!*3 In 
order to combine the insurance trust and 
testamentary estate, there must either 
be a “pour-over” of the testamentary 
trust into the insurance trust or the 
power to consolidate the separate trusts 
of the insurance proceeds and the prop- 
erty passing under the will. In some 
jurisdictions, the validity of the pour- 
over to a revocable living trust is in 


1204 gpecimen form: “If at any time the Trustee 
(then acting as Trustee of any trust created under 
the provisions of this Will) shall also be acting as 
the Trustee of any inter vivos trust created by me 
(or any inter vivos or testamentary trust created 
by my wife, JANE SMITH) for the benefit of the 
same persons who are then beneficiaries under this 
trust (or any trust created hereby) on substantially 
the same trusts, terms and conditions as those set 
forth herein, then the Trustee is expressly author- 
ized and empowered, if in the discretion of such 
Trustee such action is deemed desirable, to transfer 
and merge all of the assets held under this trust to 
and with such inter vivos trust created by me (or 
my said wife or testamentary trust created by my 
said wife), and thereupon to terminate the trust 
created hereby as a separate entity. The Trustee 
hereunder is further expressly authorized and em- 
powered to accept, add to, retain and administer 
as a part of this trust on the trusts, terms and con- 
ditions set forth herein, the assets of any inter 
vivos trust created by me (or my said wife or tes- 
tamentary trust created by my said wife) which 
may at any time hereafter be transferred to said 
Trustee by the Trustee of such other trust, pursu- 
ant to the powers and authorities given to the 
Trustee of such other trust by such other trust in- 
strument.”’ : 

121McHarg v. Fitzpatrick, 210 F. 2d 792 (2d Cir. 
1954); United States Trust Co. of New York ¥- 
Comm., 296 U.S. 481 (1936). 

122H.R. 3041, 86th Cong., 1st Sess., would add 4 
new subsection (c) to Sec. 641 to require the treat- 
ment as a single trust for tax purposes of multiple 
trusts to the extent that the primary beneficiaries of 
the currently accumulated income or taxable income 
allocated to corpus of each trust are substantially 
the same. An exception would be made for separate 
inter vivos trusts which do not exceed three in num- 
ber and are ¢reated at more than five-year interval. 

123Casner, Estate Planning 208-09 (2d ed. 1956); 
Lawthers, Testamentary Trusts as Beneficiaries Un- 
der Life Insurance Policies, 9 J. Am. Soc. C.L.U. 
307 (1955); Schipper, Designating Truste: Under 
Will as Beneficiary of Insurance Policy, 1°55 Pro- 
ceedings, Probate and Trust Law Divisions, Amé™ 
ican Bar Association 57. 
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doubt or of limited applicability,124 and 
in such jurisdictions this method should 
be used with caution if at all. The con- 
solidation power may be the only safe 
way, in such jurisdictions, to accomplish 
the desired objectives.125 


16. Removal of trust to new jurisdic- 
tion126 


Unfavorable local tax developments, 
or change of domicile by a beneficiary, 
among other reasons may make it desir- 
able to remove the corpus of a trust to a 
new jurisdiction. As a general rule, such 
a removal does not affect the choice of 
law governing the essential validity of 
a trust.127 However, it is not yet clearly 
established in all jurisdictions that a set- 
tlor or testator may validly authorize the 
removal to a new jurisdiction, subsequent 
to the creation of a trust, not only of the 
trustee but also of the trust corpus.128 
Such a removal might also cause the law 
of the new situs to govern the adminis- 
tration of the trust. While authority to 
the contrary may be found,!29 con- 
temporary judicial opinion appears sym- 
pathetic to the realistic and practical 
view that the governing law with re- 
spect to matters of administration will 
shift with the removal of the trust 
corpus to a new jurisdiction.130 


However salutary such a result may 
be, consideration must be given to the 
authority which indicates that the Con- 
stitution does not preclude multiple tax- 
ation of the same income or intangible 
assets having taxable incidents in two or 


124See, Casner, op. cit. supra note 123 at 83-87; 1 
Scott, Trusts, Sec. 54.1-54.3 (2d ed. 1956); Shat- 
tuck and Farr, An Estate Planner’s Handbook 100 
(2d ed. 1953); Lauritzen, Can a Revocable Trust be 
Incorporated by Reference?, 45 Ill. L. Rev. 583 
(1950); Lauritzen, Pour-Over Wills, 95 TRUSTS AND 
EsTaTEs 992 (1956). 


See Wolf, Problems in Drafting an Insurance 
Trust, printed elsewhere in these Proceedings. 

1264 specimen form: “If at any time, in the opin- 
ion of the (holder of power), it appears desirable 
for any reason to transfer the corpus of any of the 
trust assets created by this instrument to some state 
of the United States other than the state in which 
its situs shall then be, (holder of power) may so 
notify the Trustee in writing and the Trustee shall 
take all steps necessary to effectuate such transfer, 
including its own resignation if it is not qualified to 
act as trustee in such other state.” 


17See Land, Trusts in the Conflict of Laws, Sec. 
26.1 at 124-30 (1940), wherein the general rule is 
stated with respect to trusts of intangible person- 
alty. This rule is, of course, aside from any choice 
the settlor or testator might initially make. Id. Sec. 
26 at 118. 


See Wilmington Trust Co. v. Wilmington Trust 
Co., 26 Del. Ch. 397, 24 A. 2d 309 (1942); contra, 
see New York Trust Co., 195 Misc. 598, 87 N.Y.S. 2d 
787 (1949); also see discussion in Durand and Her- 
terich, Conflict of Laws and the Exercise of Powers 
“ Appointment, 42 Cornell L. Q. 185, 200-02 

1957). 

_ To prevent confusion as to the governing law 
in the event of such a transfer, the following pro- 
vision might be inserted in the trust instrument: 
“All questions concerning the meaning and intent 
of this instrument, the validity hereof and the per- 
formance of the terms and conditions hereof shall 
be determined under the law of the State of [the 
original situs of the trust].’’ See, Beale, Conflict of 
Laws, See. 297.1; but cf. Restatement, Conflict of 


- s, Sees. 297, 298; and Note 39, Cornell L. Q. 315 
54). 


Wilmington Trust Co. v. Wilmington Trust Co., 


Ae note 128 at 314; Land, op. cit. supra note 127 
at 252. 
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more states.131 Of course, as a matter 
of policy, some state statutes do not 
impose income taxes on trust income 
to the full extent permitted in such a 
situation.132 


The recent case of Hanson v. 
Denckla'33 has also highlighted many of 
the possible problems which can arise 
when a settlor reserves a power of ap- 
pointment over a trust created in one 
state, and thereafter dies domiciled in 
another state, having exercised the 
power by instruments executed in the lat- 
ter state. Such problems must be thor- 
oughly canvassed by a draftsman of a 
power of appointment or an instrument 
intended to exercise such a power.1%4 

Thus, while the potential flexibility af- 
forded by an authorization to make such 
changes is clear, careful consideration 
should be given not only to the tax and 
other legal results incident to such, but 
also to the choice of persons to exercise 
the power of removal.135 


17. Removal and substitution of fidu- 
ciaries 

A testator or settlor may validly con- 
fer upon a beneficiary the power to re- 
move and substitute trustees.136 With- 
out such a clearly conferred power, the 
beneficiaries cannot remove a trustee ex- 
cept for cause.137 A grantor or testator 
who wishes to provide this element of 
control for his beneficiaries,138 however, 


13iLand, op. cit. supra note 127 at 401; and see 
Curry v. McCanless, 307 U.S. 357 (1939) and note 1 
therein. 


132Land, op. cit. supra note 127 at 410. 


183857 U.S. 235 (1958), reh. den. 78 S. Ct. 10 
(1958). See Scott, Hanson v. Denckla, 72 Harv. L. 
Rev. 695 (1959). 

14Durand and Herterich, supra note 128. 

185See Capron, Situs of Trusts in Conflict of Laws, 
93 TRUSTS AND ESTATES 878 (1954). 

186] Scott, Trusts Sec. 107.3 (2d ed. 1956). 

18%7Guaranty Trust Co. of New York v. Mackey, 
178 Misc. 862, 36 N.Y.S. 2d 585 (1942). 

1884 possible form: ‘“‘A majority in number of the 
adult competent beneficiaries to whom or to whose 
use the current income of the trust is authorized or 
required to be paid or applied and the adult com- 
petent remainder men to whom the principal would 
be distributable if the trust were then to terminate 
may request the trustee to resign by delivery to it of 
a written instrument signed and acknowledged by 
them. Upon the refusal or failure of the trustee to 
resign or to initiate any required procedure within 
ten days from the date of delivery of such request, 
the said beneficiaries may remove the trustee from 


should be advised of the extremely seri- 
ous estate and income tax pitfalls. 

Under the new estate tax regula- 
tions,139 a person, including a_benefi- 
ciary, who has the power to remove a 
trustee and appoint himself will appar- 
ently be treated for estate tax purposes 
as having any power with which the trus- 
tee is vested by the terms of the trust.14° 
While the beneficiary could apparently 
be given the power to appoint successor 
trustees other than himself without ad- 
verse estate tax consequences, the coup- 
ling of this power with an unrestricted 
power of removal may still be danger- 
ous,141 

It also appears that where a benefi- 
ciary is given an unrestricted power to 
remove the trustee and appoint a suc- 
cessor, he will be treated for income tax 
purposes as having all of the powers 
given to the trustee.142 This danger ex- 
ists even though the beneficiary may 
not have the power to appoint himself 
as successor trustee supposedly because 
of the influence which can be brought to 
bear upon the trustee where he can be 
removed without cause.143 

In view of these tax consequences the 
power to remove and appoint trustees 
should be given, if ever, only after the 
most careful consideration of the powers 
which the trustee has under the instru- 
ment, As a practical matter, settlors and 
testators usually want to confer a power 
of removal and substitution as a form 
of guarded threat to a potentially unco- 
operative fiduciary. The best remedy for 
these apprehensions still remains in the 
selection of a proper fiduciary in the 
first instance, 


office by delivery to it of a written instrument 
signed and acknowledged by them. 

“The beneficiaries having the power to request 
the trustee to resign and to remove it from office 
may, by a written instrument signed and acknowl- 
edged by them and delivered to the appointee, ap- 
point as successor trustee any corporation organ- 
ized under the laws of the United States or of any 
state thereof and having the power to administer 
the trust(s) hereunder.” 

13°T reas. Reg. Sec. 20.2041-1(b) (1958). 

140Tnt. Rev. Code of 1954, Sec. 2041(b) (1). 

141] bid. 

142Corning, 24 T.C. 907 (1955); Biddle, 11 T.C. 868 
(1948); Stockstrom Trustees, 4 T.C. 5 (1944), aff’d 
151 F. 2d 353 (8th Cir. 1945). But cf., Central Na- 
tional Bank v. Comm., 141 F. 2d 352 (6th Cir. 1944). 

148Corning, supra note 142. 
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18. Refusals to accept benefits con- 
ferred 


Sometimes a beneficiary will wish to 
refuse the provisions of a will or a trust 
in his favor. His action is variously de- 
noted as a disclaimer, renunciation 
waiver or refusal, and little substantive 
difference appears to attach to such 
varying labels. The discussion here uses 
the word “disclaimer,” which is the pre- 
ferred word in the estate and gift tax 
regulations, to mean the legally effective 
act of refusing to accept, in whole or 
in part, benefits conferred by a will or 
a trust. 


One of the first tax problems involving 
disclaimers is whether the disclaiming 
party has made a taxable gift.144 Lit- 
tle can be provided in a will or trust 
to solve this problem. An attempt could 
be made to establish conditional gifts 
which would somehow avoid the problem 
of a disclaimer. However, if one had 
power to obtain the property by comply- 
ing with some condition, the tax effect 
should not be different than it now is 
with respect to disclaimers. The safest 
answer to the problem of disclaimer 
would seem to be a frequent review of 
the affairs of the persons involved to 


144See Frankel, What to do About Renunciation 
of Bequests and Related Problems, in 2 Lasser’s Es- 
tate Tax Techniques 2191 (1955); Kay, Renuncia- 
tions, Disclaimers and Releases, 35 Taxes 1767 
(1957); Smith, Renunciations and Disclaimers, 96 
TRUSTS AND ESTATES 744 (1957). 
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determine whether or not conditions have 
changed. If a disclaimer would be in 
order, then the obvious answer is that 
the person who is making the bequest 
or transfer should by-pass the person 
who would otherwise disclaim if he were 
to receive the property. 


This type of planning is not always 
possible, however. A typical situation 
is the planning of a marital deduction 
estate, in which the appropriate quan- 
tum of the deduction is often not de- 
terminable until the decedent’s death. 
It has become quite usual to include in 
the marital deduction trust a clause to 
the effect that the wife may disclaim, in 
whole or in part, her interest and the 
interest of her estate in any property 
allocated to such trust and that in the 
event of such disclaimer the assets so 
disclaimed are to be added to the non- 
qualifying trust or gift to others. Such 
provisions are designed to give the sur- 
viving wife a chance to measure the ad- 
vantages of obtaining the maximum 
marital deduction in her husband’s es- 
tate, against the size of her own poten- 
tial taxable estate after her husband’s 
death. The survivor may also guard 
against “overqualifying” assets for the 
marital deduction without resorting to 
a formula clause. Doubts have been ex- 
pressed, however, that the Internal Rev- 
enue Service would recognize disclaimers 
which pertain only to a portion of the 
trust assets, although the final gift tax 
regulations appear to give a cautious 
green light to such devices.145 


Section 2041 of the Code provides that 
there shall be includible in a decedent’s 
gross estate any property with respect 
to which the decedent has at any time re- 
leased a general power of appointment 
that was created after October 21, 1942, 
by a disposition which is of such nature 
that if it were a transfer of property the 
same would be includible in the gross 
estate under sections 2035 to 2038, in- 
clusive. A disclaimer or renunciation of 
such a power of appointment shall not 
be deemed a release of such a power. 
The regulation develops this problem in 
some detail.146 


Section 2514(d) of the Code also pro- 
vides that the release of a general power 
created after October 21, 1942 shall be 
deemed a transfer within the meaning of 
the gift tax law, but that a disclaimer 
or renunciation of such a power shall 
not be deemed a release, and the final 
gift tax regulation!47 under this section 
is similar to the estate tax regulation. 


In marital deduction disclaimers, if the 
decedent’s spouse is the income benefi- 
ciary of the non-qualifying trust into 
which the disclaimed assets are placed, 
the regulations make it fairly clear that 
her rights under such trust will not 


15Treas. Reg. Sec. 25.2511-1(c) (1958). 
148SeeTreas. Reg. Sec. 20-2041-3(d) (6) (1958). 


147Treas. Reg. Sec. 25.2514-3(c) (5) (1958). 


frustrate the object of the disclaimer — 
to reduce the quantum of the marita] 
deduction gift. However, consideration 
should also be given to Code section 
2056(d) which provides with respect to 
the marital deduction that if an inter. 
est would, in the absence of a disclaimer 
by the surviving spouse, be considered 
as passing from the decedent to the sur- 
viving spouse, and if a disclaimer of 
such interest is made by such spouse, 
then such interest shall be considered as 
passing to the person or persons en- 
titled to receive such interest as a re- 
sult of the disclaimer. 


Oddly enough, the regulation under 
section 2056(d)148 differs from the reg- 
ulations dealing with the disclaimer of 
powers.149 It states that a disclaimer is 
a complete and unqualified refusal to 
accept the rights to which one is en- 
titled but it makes no reference to partial 
disclaimers. It goes on to state that a 
disclaimer must be distinguished from 
an acceptance of the property interest 
by the spouse and a subsequent disposal 
of the same and states that, for example, 
if proceeds of insurance are payable to 
the spouse and she directs the insur- 
ance company to hold them at interest 
during her life and to pay the principal 
upon her death to another person desig- 
nated by her, the proceeds are con- 
sidered as having passed from the de- 
cedent to his spouse. This example, of 
course, is distinguishable from the situa- 
tion where property passes to the non- 
qualifying trust pursuant to a _ dis- 
claimer of the type described above. 


Since the regulation under considera- 
tion makes no statement that partial 
disclaimers of property interests are in- 
valid and since they are recognized by 
the other regulations with respect to 
disclaimers of powers, it would seem 
probable that the Internal Revenue Serv- 
ice will recognize otherwise valid partial 
disclaimers which relate to the marital 
deduction as well as partial disclaimers 
of powers.150 This conclusion is reil- 
forced by the gift tax regulations which 
state that where under local law a bene- 
ficiary or heir has a right to refuse 
completely and unqualifiedly to accept 
ownership, a disclaimer does not consti- 
tute a gift.151 The regulation then goes 
on to provide, as in the case of the regu- 
lations dealing with the disclaimer of 
powers, that where a refusal is pul- 
ported to relate to only part of the 
property, the determination of whether 
or not there has been a complete and 
unqualified refusal to accept ownership 


1487d., Sec. 20.2056 (d)-1(a) (1958). 

4°Supra note 146. 

150The regulations under Section 2056 of the Code 
also make it clear that the property will be consid- 
ered as passing to a person other than the surviving 
spouse even though they consist of unascertain 
remaindermen including a class who are permissive 
appointees of a power of appointment. See Treas: 
Reg. Sec. 20-2056(e)-3 (1958). 

151Treas. Reg. Sec. 25.2511-1(c) (1958). 
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will depend on the facts and circum- 
stances. 


A recent Revenue Ruling1!52 holds that 
the marital deduction may not be waived 
by the estate of the first of two spouses 
to die in order that the gross estate 
of the survivor may be smaller and at 
the same time, the estate of the survivor 
may obtain the credit for tax on prior 
transfers. This ruling makes no refer- 
ence to the provision regarding dis- 
claimers in the Code and regulations and 
relies on the fact that section 2056(a) 
of the Code provides “the value of the 
taxable estate shall . . . be determined 
by deducting from the value of the gross 
estate an amount equal to the value of 
any interest in property which passes 
or has passed from the decedent to his 
surviving spouse .. .” This Revenue 
Ruling could be construed to mean that 
a right to disclaim disappears upon a 
beneficiary’s death, although it may 
have broader implications. 


Since future changes in the tax laws 
may conceivably modify or do away with 
the present tax-free aspects of special 
powers, it is desirable to include a pro- 
viso to the effect that any power of ap- 
pointment can be released by the donee 
of the power at any time, in whole or in 
part. Furthermore, it seems desirable 
that the power to release be general in 
its nature and be vested in the various 
donees. 


19. Releasing powers held in fiduciary 
capacity153 


It is not unlikely that certain powers 
are being granted to fiduciaries which 
could in the future result in adverse tax 
consequences. The State Street Trust Co. 
case!54 already noted is a clear example 
of this type of development. 

There are other equally dangerous pos- 
sibilities which would render compara- 
tively innocent fiduciary administrative 
powers undesirable. For example, the 
Revenue Service has endeavored to argue 
in some cases that a trust is a corpora- 
tion.155 Although this problem appeared 


Rev. Rul. 1238, 1959 Int. Rev. Bull. No. 15, at 18. 

1534 specimen form: “Notwithstanding any other 
Provision herein, my trustee or any successor trus- 
tee, is expressly authorized to waive or release eith- 
er in whole or in part, and whether temporarily or 
Irrevocably, and in any manner, or to any extent, 
and upon any terms, any power, right, authority, 
or discretion conferred upon him by any provision 
of this testamentary trust, such release or waiver 
to be evidenced by an instrument in writing, de- 
Posited or to be served upon each beneficiary of the 
trust in such manner as the court having jurisdic- 
tion over this trust shall direct. If the discretion to 
distribute, apply or accumulate the principal is re- 
leased by the Trustee then there shall be no en- 
croachment thereon during such period that the re- 
lease or waiver is effective. If the discretion to dis- 
tribute apply or accumulate the income is partly or 
wholly released or waived by the trustee, then as to 
that portion of the income to which such release or 
Walver applied, and during the period such release 
or waiver is effective, such portion of the net in- 
come shall be distributed at least annually or often- 
er to the current income beneficiaries from time to 
time entitled thereto on a per stirpes basis.” 

14Supra note 2. 

See City Bank v. Helvering, 318 U.S. 121 


(1941); Estate of Becker, P-H 1943 T.C. Mem. Dec. 
Par. 43,311. 
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to have been settled in a 1937 case,156 a 
recent withdrawal of acquiescence in 
that case indicates!57 the possibility of 
a new area of attack. It is argued that 
the ordinary trustee’s powers to acquire 
property, to sell and otherwise dispose of 
it come within the requirements set forth 
for taxing a trust as a corporation.15§ 
This would indicate the dangers in try- 
ing to handle businesses in trust, and in 
granting more by way of administrative 
powers than appear to be absolutely es- 
sential. It is clear then that a minimum 
requirement for adequate flexibility in 
a will or trust instrument is specific 
authorization to the fiduciary to divest 
itself of dangerous powers. 


Even with such a safeguard, however, 
there may be adverse tax consequences. 
If a power would cause inclusion in the 
gross estate of a decedent were he to 
retain that power until the time of 
death and he renounces that power, then 
the Internal Revenue Service takes the 
position that the giving up of the power 
is in contemplation of death and causes 
the entire property that would have been 
subject to tax because of the power to 
be included in the gross estate if the 
relinquishment is within three years of 
the date of death.159 


20. Self-executing limitations on pow- 


The only defense reasonably available 


1567 .yman, 36 B.T.A. 161 (1937). 

187Rev. Rul. 534, 1957-2 Cum. Bull. 924. 

158Morrissey v. Comm., 296 U.S. 344 (1935), laid 
down the salient features which make a trust tax- 
able as a corporation to be (1) title to property held 
by the entity; (2) centralized management: (3) 
continuity of enterprise uninterrupted by death; 
(4) free transferability of interests; and (5) lim- 
ited liability of participants. The case further held 
that the test was not what the organization did, 
but rather what the powers granted the trustees to 
do. See Rev. Rul. 534 (1957), supra note 157 for ex- 
pansion of the Morrissey rule. 


158Treas. Reg. Sec. 25.2511-1(c) (1958). 


1604 specimen form: "If it shall ever be deter- 
mined in the future by any governmental authority 
or any court that income of this trust shall be tax- 
able to Settlor under federal or state income tax 
laws as then written and interpreted, or if any at- 
torney admitted to practice before the Treasury De- 
partment shall ever deliver an opinion in writing 
to Trustee that any portion of the trust estate or 
income from it would be includable in Settlor’s gross 
estate for federal estate tax purposes as then writ- 
ten and interpreted, Trustee may disclaim or re- 
lease, or both, in whole or in part, any power given 
to him as Trustee. If a disclaimer or release based 
on either of such occurrences relates to his discre- 
tion to pay out income or accumulate income, then 
after such disclaimer or release the net income of 
the trust estate available for distribution under the 
provisions of this indenture as modified by such dis- 
claimer shall be paid quarterly to the then qualified 
income beneficiaries, during the remaining term of 
the trust. In addition to any other method of dis- 
claimer or release recognized by law, Trustee may 
disclaim in whole or in part a power given to him 
by annexing an instrument in writing to this in- 
denture declaring his intention in this regard.” 


“This trust is expressly declared to be irrevocable 
and settlor shall not have any right to alter, amend, 
revoke, or terminate the trust, in whole or in part. 
It is Settlor’s intention that the trust income shall 
not be considered: Settlor’s income for income tax 
purposes, and that no part of the trust shall be in- 
cluded in his gross estate for estate or inheritance 
tax purposes, and, therefore, Settlor shall have the 
right at any time to release, renounce, or disclaim 
any right, power or interest which might be con- 
strued or deemed to defeat such intention. Neither 








in an irrevocable or testamentary trust 
or will, if there is a change which brings 
about undesirable tax effects, is to pro- 
vide safety provisions, akin to the usual 
provision designed to protect against un- 
expected operation of the rule against 
perpetuities. For example, it can be pro- 
vided that the trust in question shall 
terminate and be distributed to a par- 
ticular person or persons, or in a par- 
ticular way, if income is taxable to a 
settlor. Or, it can be provided that, if 
a particular provision or power in the 
trust causes such a tax consequence, 
such power or provision shall terminate 
or shall be deemed never to have ex- 
isted. 


It is possible, however, that a court 
might impose the undesired tax in any 
event on the ground that a provision 
which is designed to avoid tax conse- 
quences is against public policy. In one 
case!61 a taxpayer sought to avoid a 
gift tax by providing in the trust in- 
denture that the gift was not to become 
effective if a federal court of last resort 
should later hold the transfer subject 
to the gift tax. A court nevertheless 
treated the condition imposed on the 
transfer as a nullity, since contrary to 


the creation of this trust nor any distribution of 
income or principal hereof shall be deemed or con- 
sidered to discharge or relieve Settlor from his obli- 
gation to support any beneficiary of this trust.” 
161Comm. v. Procter, 142 F. 2d 824 (4th Cir. 1944). 
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public policy, and sustained a gift tax. 
21. 


In view of economic changes it ap- 
pears advisable to consider the efficiency 
of a power to terminate a trust. It is 
important to give very cautious con- 
sideration to the identity of the holder 
of such a power. 

If, for example, the power is reserved 
by the settlor, it will cause the property 
to be taxable in the settlor’s estate, and 
it does not make any difference whether 
the power is exercisable by him alone 
or in conjunction with any other per- 
son.163 Apparenily, any right of the 
settlor to consent to or participate in a 
termination is sufficient to subject the 
trust property to tax in his estate.164 
Even where the settlor has a power to 
terminate in another capacity, such as 
a fiduciary power of termination, exer- 
cisable either alone or in conjunction 


Terminating trust162 


1624 specimen form: “‘Settlor recognizes that some 
or all of the following conditions may arise in the 
future, although he cannot now foresee them: 

“a. A substantial change in the political, economic 
or social order in the Unite’ States of America; 

“b. A marked change in the needs or requirements 
of any beneficiary hereunder: 

“ce, Legislation or court decisions detrimental to 
the trust under this indenture or to any beneficiary 
hereunder; 

“d. A lack of suitable trust investments for a 
period of more than a year; 

“e. Other events tending to impair the intent and 
purposes of this instrument. 

“Settlor further recognizes that should these or 
any of them occur, termination of the trust here- 
under might be desirable. However, in the following 
Ee Settlor has divested himself of all 
rights over the trust, including that of termination, 
and he believes it to be inappropriate for any holder 
of the Trusteeship to ever have any right of termi- 
nation. It is therefore expressly provided that if, at 
any time, any holder of the Trusteeship shall make 
an application to the then court of general juris- 
diction in the place where the trust shall have its 
situs, and if such court shall, by its appropriate de- 
cree, determine that a condition coming within the 
foregoing standards has occurred, and that the best 
interests of the trust and the persons interested in 
it require the termination of the trust created under 
this indenture, Trustee shall, following entry of 
such decree, and obedient to its terms, distribute 
such part or all of the trust estate as is set forth in 
Suen @ecres te: ENE IES eee. ae ; 
No Trustee shall be required to consider any action 
under this paragraph until a person interested in 
the trust has requested that he do so.”’ 

183Helvering v. City Bank Farmers Trust Co., 296 
US. 85 (1935); Estate of Inman v. Comm., 203 F. 
2d 679 (2d Cir. 1953): Power to terminate in con- 
junction with beneficiaries. 

164Lober v. U. S., 346 U.S. 335 (1953). 


with any other person, the trust property 
will be includible in his estate.165 

Section 2038(a) (2) of the Code pro- 
vides for inclusion in the settlor’s estate 
of the trust property” ... where the en- 
joyment thereof was subject at the date 
of his death to any change through the 
exercise of a power (in whatever capac- 
ity exercisable) by the decedent alone 
or by the decedent in conjunction with 
any other person ... to alter, amend, 
revoke, or terminate .. .” (italics sup- 
plied). This provision, which has been 
in the tax law since 1936,166 has been 
applied in cases where the settlor, by 
exercising a power of removal of the 
trustee, might himself become a trustee 
and in that capacity have the power to 
terminate.167 Settlors should, therefore, 
be wary of retaining a power to remove 
the trustee of an irrevocable trust, lest 
the possibility of his becoming trustee 
with power to terminate will subject the 
trust property to undesired inclusion in 
his estate.168 

In fact, a settlor should avoid an 
unrestricted power to remove and re- 
place a trustee of an irrevocable trust 
in all events.169 The danger of such 
power, even though never exercised, is 
emphasized by the recent decision of 
Van Beuren v. McLoughlin, which indi- 
cates that, even though a settlor could 
not appoint herself nor revest the proper- 
ty in herself, the mere right to remove 
and replace any trustee is “an extremely 
potent power” which would warrant in- 
clusion of the trust in the settlor’s 
estate.170 

As to the income tax consequences, the 
general rule is that the settlor is treated 
as the owner and taxed with the income 


16Hauptfuhrer’s Estate v. Comm., 195 F. 2d 548 
(3d Cir. 1952); Thorp’s Estate v. Comm., 164 F. 2d 
966 (3d Cir. 1947), cert. den. 333 U.S. 843; Estate 
of Gebbie, P-H 1954 T.C. Mem. Dec. Par. 54,050; 
Estate of Grossman, 27 T.C. 707 (1957). 

166Rey. Act of 1936, Sec. 302(d) (1936); Int. Rev. 
Code of 1939, Sec. 811(d) (1939). 

187K state of Loughridge, 11 T.C. 968 (1948), aff’d. 
1838 F. 2d 294 (10th Cir.) cert. den., 340 U.S. 830 
(1950); Estate of Grossman, 27 T.C. 707 (1957); 
see also State Street Trust Company v. U. S., supra 
note 2. 

168See Sec. 17, supra. 

16°] bid. 

170262 F. 2d 315 (1st Cir. 1958). 
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of a trust to the extent that he or a non- 
adverse party or both have the power 
of disposition of corpus or income with. 
out the consent of an adverse party,171 
Thus, if by exercising the power of ter- 
mination, the settlor can change the bene. 
ficial enjoyment of the trust, as by 
accelerating distribution to remainder. 
men and cutting off further enjoyment 
of income by the income beneficiaries, 
the income of the trust might be taxable 
to him, unless the power can be brought 
within one of the exceptions set forth in 
section 674 of the Code.172 And if the 
settlor can, by means of his power of 
termination, revest the trust property in 
himself within ten years of the transfer 
to the trust, the income will be taxed 
to him under section 673 of the Code. 

What of a power of termination given 
to the beneficiary, the trustee (other 
than the settlor), or a third person, in- 
dependently of the settlor? It has gener- 
ally been held that such power, provided 
the arrangement is bona fide and the 
holder of the power is not subservient 
to the settlor, does not subject the trust 
property to estate tax in the settlor’s 
estate.173 Such authority as there is in- 
dicates that if the beneficiary has the 
unrestricted power to terminate, it would 
not be taxable in his estate.17* However, 
it might be so taxable if the power were 
the equivalent of a general power of 
appointment, as it would be if by the 
power of termination the holder of the 
power could get the property himself 
or for his estate or the creditors of his 
estate.175 


Of course, if the beneficiary is a cur- 
rent income beneficiary, he is taxable 
with the income of the trust to the extent 
of his interest. If a person is not a cur- 
rent income beneficiary, but, by reason 
of termination, can vest the corpus or 
the income from the trust in himself by 
his sole action, he will also be taxable 
with the income.176 


In the absence of express power, ter- 
mination in advance of the time called 
for by the terms of the trust can only 
be accomplished with permission of 4 
court and then only if all the beneficiaries 
consent, or the purpose of the trust has 
ended or is impossible of accomplishment 
or illegal, or for some equally compelling 
reason.177 A mere change of economic 
or political or other circumstances which 
only make the continuance of the trust 
more costly or more burdensome or less 
advantageous, would not be sufficient to 
warrant seeking permission to terminate 
from the court. Accordingly, then, if the 


171Int. Rev. Code of 1954, Sec. 674(a). 
172Treas. Reg. Sec. 1.674(a)-1(b) (3) (1956). 


173Helvering v. St. Louis Union Trust Co., 29% 
U.S. 39 (1985) (trustee could terminate) ; Comm. ¥- 
Irving Trust Co., 147 F. 2d 946 (2d Cir., 1945). 


1%4Estate of Denzer, 29 T.C. 237 (1957); Estate of 
G. L. Royce, 46 B.T.A. 1090 (1942). 


175Int. Rev. Code of 1954, Sec. 2041 (b) (1). 
17%6]d., Sec. 678 (a) (1). 
1773 Scott, Trusts, Secs. 335-36 (2d ed. 1956). 
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settlor wants to provide for termination 
if deemed desirable under such changed 
circumstances as are covered in the 
power under consideration, the inclusion 
of the express power is indicated. Provid- 
ing for such termination by a decree of 
court is probably the safest method of 
accomplishing this and at the same time 
avoiding unfavorable tax consequences. 
It would also seem to be relatively safe 
to give an independent trustee the dis- 
cretion to terminate under such circum- 
stances, provided the settlor does not 
have the unrestricted right to remove 
and substitute trustees, including him- 
self.178 


Should a provision for termination be 
self-executing, to operate for reasons 
such as taxability of the income to the 
settlor, or a determination that the 
corpus might be taxable in the estate of 
the settlor or beneficiary?179 An objec- 
tion to this is that it is inflexible and 
might not be desirable at some future 
date. Also, who is to have the job of 
determining taxability in the estate of 
the settlor or beneficiary. Since it is a 
prospective opinion with no assurance of 
certainty, most disinterested people 
would be reluctant to go out on a limb 
in such a matter, and if they are inter- 
ested, they might be influenced in mak- 
ing such determination. Leaving the 
question of early termination to the de- 
} cision of the equity court or independent 
trustee seems to be the better method 
of accomplishing the desired objectives. 


Powers Related to Estates 


22. Apportionment of federal 
taxes 


estate 


Various commentators!8° have trum- 
peted the alarm over widespread disre- 
gard of the incidence of the federal es- 
tate tax.181 The question of equitable 
apportionment and its ramifications is 
beyond our scope here.182 The problem 


which every lawyer drafting a will or 
4 


trust must consider is how to provide 
for apportionment of federal estate taxes 
4 in the instruments which he prepares. 
This problem is all the more difficult be- 
cause “the cases on testamentary lan- 
guage are exceptionally numerous and 
) conflicting.”183 Furthermore, some states 
} have apportionment statutes while others 
440 not. A contrary direction in the will 
+} must be very clear or it will be construed 
| 4s not having overcome the thrust of the 
| statute. 





1 example of these problems is In 


"Treas. Reg. Secs. 1.674(c)-1 and 1.674(d)-2 








as 


. Sees. 4., 5., and 6., supra. 

.uritzen, Apportionment of Federal Estate 
s. 1 Tax Counselor’s Quarterly 55 (June 1957); 
*, How to Plan for Apportionment of Estate 
in 2 Lasser, Estate Tax Techniques 2137 
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- Report of Committee on Improvement of 
Probate Procedure, 1956. Proceedings, Probate and 
Trust Law Divisions, American Bar Association. 
Cf. Sec. 8, supra. 





e Lauritzen, supra note 180. 
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re Reed’s Estate.184 The will stated that 
“all inheritance, legacy or similar duties 
or taxes should be paid out of my 
residuary estate, and the beneficiaries 
of an inter vivos trust contended that the 
broad language referring to “all” taxes 
included the taxes to be paid by the 
trust. The Pennsylvania court refused 
to follow this reasoning and in holding 
that the trust had to bear its propor- 
tionate share of the taxes the court 
pointed squarely to the vice of drafts- 
manship in these cases: 


“ 
. 


. item 10 of the will is nothing 
more than the ordinary stereotyped and 
familiar clause found in so many wills 
directing all inheritance taxes on gifts 
in the will to be paid out of the residue 
in order that such gifts, other than the 
residue, may go to the beneficiaries there- 
of unreduced.”185 


New York cases on testamentary lan- 
guage are exceptionally numerous and 
conflicting. For example, In Matter of 
Van Hoesmen’s Will,186 apportionment 
was decreed despite language requiring 
that “any and all legacy, succession or 
inheritance taxes by my estate or in 
respect of any interest under this my 
will, by reason of any state or federal 
laws now or hereafter in force, be paid 
by my executor out of my estate.” The 
court held that “my estate” meant the 
testator’s true estate, because the phrase 
was employed in that sense the second 
time it was used in the sentence. Jn re 
Aldrich’s Wiill'8? was a case wherein 
the provision for taxes read “all legacy, 
transfer, inheritance, succession or es- 
tate taxes, which may be assessed or 
imposed upon any of the gifts, legacies, 
devises or provisions contained in this 
my will or upon my estate shall be paid 

. . out of . .. my residuary estate.” 
The court held that the use of the dis- 
junctive “or” meant that “all taxes, in- 
cluding those assessed by reason of his 
relation to the trusts, should be paid out 
of the residuary estate.” 

It is fruitless to attempt to resolve 


18S utter, supra note 180 at 2157. 

18445 Pa. D.&C. 628 (1942). 

18 Jd. at 629-630. 

186192 Misc. 689, 81 N.Y.S. (2d) 392 (1948). 
187259 App. Div. 162, 18 N.Y.S. (2d) 420 (1940). 


the confusion among the various cases. 
The one rule that can be drawn is that 
the testator’s intention should be set 
forth in clear and explicit language. 
Furthermore, the instrument should 
clearly provide for either apportionment, 
or non-apportionment or partial appor- 
tionment, as the case may be, in the 
light of the particular situation of the 
client and his desires.188 


23. 


The Internal Revenue Code and many 
state death tax laws afford a fiduciary 
an option in electing the date on which 
the gross estate is to be valued.19° At 
first glance it might appear obvious that 
the only question a fiduciary need face 
is the purely factual one of determining 
and electing the lower value and that 
he ought to be so directed by the will. 
Yet there are situations in which a 
higher valuation might be desirable, and 
others in which elections of either the 
higher or the lower value could alter the 
value of the beneficial provisions of a 
will. 


Optional valuation189 


For example, selection of a higher 
valuation may be desirable because the 
cost basis of the property in the hands 
of the estate, beneficiary or testamentary 
trustee will be the valuation elected for 
federal estate tax purposes.191 Upon 
subsequent sale of the property the cap- 
ital gain will be measured by the dif- 


1884 specimen form, with alternatives: 

“T have been informed by my attorney of the 
problem of the apportionment of the Federal Estate 
taxes on my estate. Having carefully considered this 
problem, I hereby declare it to be my express inten- 
tion that: 

(Complete Apportionment) 

(1) Such taxes shall be apportioned among those 
persons receiving the benefit of such portions of my 
estate as are finally determined to be subject to such 
taxes. 

(No Apportionment) 

(2) Such taxes shall not be apportioned but shall 

all be paid out of the residue of my probate estate. 
(Partial Apportionment) 

(3) Such taxes applicable to the assets forming 
my probate estate shall be apportioned among the 
persons receiving the benefit of such property.” 

1894 specimen form: “To select any optional valu- 
ation date for death tax purposes that they believe 
will minimize the total tax burden on my estate ir- 
respective of the effect of such election on the value 
of any of the beneficial provisions of my will.” 

1Tnt. Rev. Code of 1954, Sec. 2082. 

191Jd., Sec. 1014(a). 
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ference between such cost basis and the 
sale price. Thus a saving in death tax 
to the estate may be at the cost of a 
higher income tax payable by the holder 
of the property who sells it. 


If, however, the executor elects the 
higher value because of the capital gain 
question, he may find he has other prob- 
lems to face. In some marital deduction 
situations, with taxes payable out of 
the portion not passing to the surviving 
spouse, election of higher values in- 
creases the widow’s share to the detri- 
ment of the children (who may or may 
not all have been born of the decedent’s 
final marriage). Even without a marital 
deduction, when taxes are payable from 
the residuary estate, election of a higher 
valuation may favor specific devisees and 
legatees at the expense of residuary 
beneficiaries. 


Some executors might prefer inclusion 
of a provision authorizing reduction of 
the estate’s death tax burden as the 
only criterion in meeting this question, 
with an exoneration from concern for 
the consequences of such action. Yet it 
could well be that a power which makes 
minimization of taxes of the estate the 
only criterion for the choice of valuation 
date would be erroneous. If the testator 
wants the tax consequences of the bene- 
ficiaries or of a testamentary trust to be 
considered as well, and a valuation date 
selected which will produce the best tax 
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results under all the circumstances, the 
executor should be allowed to use his dis- 
cretion to that end.192 This is the situa- 
tion obtaining where no express power 
in the matter is given, and in many 
cases this may represent the draftsman’s 
best alternative. 


24. Aids in dealing with death tax de- 
terminations 


In some jurisdictions a discount is 
allowable in respect of amounts paid on 
account of an estate, inheritance or suc- 
cession tax within a specified period af- 
ter death or otherwise before such tax 
becomes due and collectible. In other 
jurisdictions interest on the tax com- 
mences to run from the date of death 
or from some other date before the tax 
is collectible and, in certain jurisdic- 
tions having an inheritance tax, the tax 
on future interests is not due until the 
expiration of the preceding interest but 
may be compounded at an earlier date. 
A specific grant of authority to deal 
with death tax problems of this nature 
is designed to remove any doubt as to 
the authority of the executor to make 
an advance payment or to compound 
taxes not yet due, as well as to contest, 
litigate, or settle asserted tax liabilities. 
Probably the simplest method of includ- 
ing such a power would be to add it to 
the ordinary provision regarding other 
obligations or claims.19 

In jurisdictions in which local law or 
general powers under the will authorize 
the executor to compromise and settle 
obligations of or against the estate, such 
a power may not be essential, yet even 
in such areas, cautious draftsmanship 
would appear to call for such an express 
grant in order to obviate any questions. 


25. 


The Code provides an option for execu- 
tors to deduct certain administration ex- 
penses on either the estate’s income tax 
return!95 or the estate tax return.196 
Skillful use of this option ‘can result in 
beneficial tax results in an estate. How- 
ever, a series of recent cases have raised 
problems.197 

The problems derive from the fact that 


Optional deductions194 


1#22.The specimen form would then be inappropri- 
ate and should not be used. 

1934 specimen form: “‘Power to renew, assign, al- 
ter, extend, compromise, release, with or without 
consideration, or submit to arbitration, obligations 
or claims (including taxes) held by or asserted 
against them which affect estate or trust assets.”’ 

194 specimen form: “‘To exercise any election they 
may have as to whether to claim any expense of ad- 
ministration of my estate as a deduction for any 
death tax or any income tax in such manner as they 
believe will minimize the total tax burden on my 
estate irrespective of the effect any such decision 
would have upon the value of any trust and without 
any adjustments as between income and corpus of 
any such trust by reason of the increase in current 
income after taxes resulting from deduction for in- 
come tax purposes of a corpus charge therefrom. I 
exonerate my Executor for the making of any such 
election.” 

195Int. Rev. Code of 1954, Sec. 212. 

196Jd., Sec. 2058. 

1%Jn re Levy’s Estate, 167 N.Y.S. 2d 16 (1957); 
Estate of Warms, 140 N.Y.S. 2d 169 (1955); In re 
Bixby’s Estate, 140 Cal. App. 2d 326, 295 P. 2d 68 
(1956). 


expenses of administration can ordinarily 
properly be charged only against estate 
corpus under the estate accounting rules 
followed in most jurisdictions.198 Thus, 
if attorneys’ fees or executors’ commis. 
sions are paid by an estate, they usually 
reduce the principal of the estate and 
are not charges against its income. When 
an executor elects to claim an expense 
of administration on the estate’s income 
tax return, and thereby reduces taxable 
income, he does so by switching a de. 
duction which would be allowable on the 
estate tax return, and he thereby in- 
creases the taxable estate. By doing this 
he has penalized corpus and benefited 
income. Recent cases have required that 
an adjustment must be made so that the 
corpus account would be restored to the 
position it would have been in if the 
administration expense, actually paid 
from corpus, had also been claimed on 
the estate tax return as a deduction 
in reduction of the taxable estate. The 
income account has been required to 
restore the appropriate amount to 
corpus.199 


Following the lead of these cases, many 
corporate fiduciaries have felt compelled 
to make a similar adjustment, whether 
or not they are situated in a state where 
one of the cases arose.2°0 In many situa- 
tions it may be desirable to make such 
an adjustment, since there may be differ- 
ent beneficiaries of income and corpus. 
However, there are other cases where 


such an adjustment would be contrary to | 
the intent of the testator and would be | 
taking money out of the pocket that the | 


testator desired to favor and putting it 
in the pocket of remaindermen, some of 


whom might be unborn or otherwise of | 


less immediate concern to the testator. 

In such circumstances, draftsmen have 
felt that a fiduciary might well be av- 
thorized to claim the optional deductions 
on whichever tax return appeared to be 
best during the course of the administra- 
tion, without the necessity of making any 
adjustment if they utilized corpus 
charges to reduce taxable income. Since 
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many corporate as well as individual © 
fiduciaries would not feel that they have & 


such authority without an _ express 


power, inclusion of a provision to S0 ff 


authorize them would appear to afford a 
desirable element of post-mortem tax 
planning. On the other hand, the desir- 
ability of resolving doubtful questions in 
the instrument would appear to warrant 


ies 


TIT 


an affirmative invocation of the rule in f 
estates in which the testator desired | 


that the adjustment be made.2°! 


26. Use of income received during ad- 


ministration 


Before approaching the question off 


sonikes 


198Jn re Chaves’ Estate, 227 App. Div. 554, 238 


N.Y.S. 678 (1930). 

19°See note 197 supra. 

200Fleming, From Peter to Paul, 96 Trusts ANP 
ESTATES 1089 (1957). 

201Cf, Lewis, Shifting of Deductions from Estate 
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ministration may be utilized, the drafts- 
man must first determine what will in 
fact constitute income during administra- 
tion. This problem is particularly acute 
with respect to the distinction between 
income arising during administration on 
property used to pay legacies, debts, ad- 
ministration expenses and taxes, and the 
income arising during the same period 
on the residue.292 In some states? all 
of the income on property not specifical- 
ly bequeathed or devised belongs to the 
life income beneficiaries from the date 
of death. In others,2°* the income on 
property used to pay legacies, debts, ad- 
ministration expenses and taxes falls 
into the residue and becomes principal. 
Other methods of allocation are possi- 
ble.205 


A direction in a will to use estate 
income to pay taxes, debts and adminis- 
tration expenses (ordinarily payable 
from corpus) presents two dangers. 
First, in marital deduction trust cases 
it would at least constitute a “material 
limitation” upon a spouse’s right to re- 
ceive the income from the marital trust, 
resulting in a corresponding reduction 
in the amount of marital deduction (pre- 
sumably equivalent to the income lost) 
and an increase in the tax payable.2%6 
The amount of the reduction would vary 
from jurisdiction to jurisdiction, depend- 
ing upon whether certain estate re- 
ceipts, as indicated above, were con- 
sidered corpus or income.?97 In a large 
estate, the difference could be consider- 
able. A possible solution would be to 
permit the charges to be made only 
against the non-marital income — which 
could undermine a result desired in 


} many administrations. 


Second, income spreading, and the 
tax savings inherent in such spreading, 
could only be accomplished by the distri- 
bution of income-producing corpus, again 
undermining results which might be de- 
sirable in planning the administration of 
many estates. 


If no marital deduction is involved, 


) or it takes the form of an outright gift, 


much of the objection to such a power is 








to Income Tax Returns, 1958 Proceedings, Probate 
and Trust Law Divisions, American Bar Association 


93; Fleming op. cit., supra note 200. 


202For a discussion of the problem, and a classifi- 
cation of states according as they follow one or the 


|] other of the rules of allocation, see Abernathy, Is It 
| Income or Principal?, 95 TRUSTS AND ESTATES 412 


(1956). 
*03F).¢., Massachusets, New York. 


204 g¢., Illinois, New Jersey. 
2053 Scott, Trusts, Sec. 234.4 (2d ed. 1956). For an 


} illustrative clause disposing of income arising dur- 


ing the administration of the estate, see Bird, Two 


} Will Clauses, 1 The Practical Lawyer, No. 5, May, 


1955, p. 58, 58-59. 


20°T reas. 
(1958). 


207P resumably the corpus of the marital deduction 
trust would be expressly freed from the payment of 
taxes. And at least in the case of a fractional share 
marital deduction trust, debts and administration 
expenses would in any event be deducted from the 
tesidve prior to the computation of the size of the 
marital deduction gift. 


Reg. Sec. 20.2056(b)-4(a) and (b) 
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how the income of an estate during ad-, 


removed, Nonetheless, since the principal 
use for this power would be to assist the 
executor of an estate lacking liquidity, 
the availability of other and simpler 
methods, such as life insurance, a power 
to borrow, installment payments of tax, 
and the like, should be canvassed. If they 
are not available or feasible, such a 
power may be essential.298 Before it is 
made a mandatory power, however, the 
probable course of estate administration 
should be carefully projected. In such a 
projection the availability of administra- 
tion expenses to reduce taxable income 
(though chargeable to estate accounting 
corpus) should be kept in the forefront. 
In most situations, a discretionary power 
will be indicated, and will considerably 
reduce the limitation on the freedom of 
tax planning for the estate after death 
which would be inherent in a mandatory 
provision. 


27. Authority to file joint tax returns299 


Some states have statutes authorizing 
the personal representative of a de- 
cedent’s estate to file joint income tax 
returns*10 with the surviving spouse, or 
to consent to having gifts made by the 
surviving spouse treated as if made one- 
half by the spouse and one-half by the 
decedent,?11 or both of such acts. In the 
other states, however, inclusion of a 
power in the representative to take ad- 
vantage of these tax saving opportuni- 
ties, would obviate the necessity of ob- 
taining a court order. The benefits of the 
gift-splitting provisions can be extended 
to the estate of a decedent and his sur- 
viving spouse as to gifts made while both 
were alive.212 The inclusion of a power 
to accomplish these can better assure 
such benefits to the estate and the sur- 
viving spouse. 

Such a power can also authorize the 
executor to pay such portion as he deems 
equitable of the joint tax due as a re- 
sult of filing the joint income tax re- 
turns or the gift tax consent.213 While 
no express power is needed for an ex- 
ecutor to pay taxes due from the estate, 
without such a power as the one under 
consideration the executor might be 
somewhat uncertain as to what portion 
of the tax to pay and what portion to 


208Cf, Voegelin, Drafting Tax Clauses in a Will — 
Use of Income During Period of Estate Administra- 
tion — Allocation of Death Taxes, 1957 So. Calif. 
Tax Inst. 585. 


2094 specimen form: “Execute such tax returns 
and pay such taxes as they shall determine to be 
necessary, and in that regard, at the request of my 
wife or her personal representative to join, at the 
risk of my estate, with my wife or her personal 
representative in the execution of any permitted 
joint federal and state income tax returns for my 
said wife and myself in which are included any in- 
come and deductions for any period or periods and 
also to consent that any gifts made by her may be 
treated as being made one-half by me for the pur- 
pose of any gift tax law and to pay such portion of 
the joint tax as they shall deem equitable.” 


2loInt. Rev. Code of 1954, Secs. 2, 6013(a) (3). 
211Jd., Sec. 2613. 


22Treas. Reg. Sec. 25.2513-1(b) (1) (1958); Rev. 
Rul. 506, 1955-2 Cum. Bull. 609. 


13Supra note 209. 





ask the surviving spouse to pay.214 A 
flexible power enables the executor to 
deal with this situation. 

However, if the surviving spouse is 
the executor and has the power to pay 
all of the tax due on a joint return out 
of the decedent spouse’s estate, the sur- 
viving spouse would seem to have a 
power to benefit herself or himself, and 
thus might be deemed to be the donee 
of a power of appointment, with unde- 
sirable tax consequences.215 Consequent- 
ly caution should be exercised where a 
testator wishes to name the surviving 
spouse as sole executor. The testator 
should consider either naming a co-ex- 
ecutor or else not giving such power to 
his spouse. 


28. Valuation of assets distributed in 


kind?16 


It is quite usual to accord an executor 
the option of making distributions in 
cash or in kind, and often the grant of 
power includes authority to determine 
values, although some states specifically 
prohibit granting such a power to an 


*14See Rev. Rul. 78, 1957-1 Cum. Bull. 300; Rev. 
Rul. 290, 1956-1 Cum. Bull. 445; Rev. Rul. 382, 1954- 
2 Cum. Bull. 279; see Petersen, Should an Executor 
File a Joint Tax Return, 1 Tax Counselor’s Quarter- 
ly (Sept. 1957) p. 1. 

15Casner, Estate Planning 908 (2d ed. 1956), and 
op. cit. therein. 

2184 specimen form: “Divide or distribute princi- 
pal, in kind or in money, or partly in each, or by 
way of undivided interests, even if shares be com- 
posed differently, and for such purposes their valua- 
tions shall be conclusive.” 
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executor.217 This authority may well cre- 
ate tax problems. 

In the first place, the entire area of 
valuation in satisfying marital deduction 
gifts of the pecuniary formula type is 
complex and difficult.218, Draftsmen will 
be creating construction problems for 
themselves if they specify one value cri- 
terion in a marital deduction gift and 
couple it with an inconsistent general 
power authorizing the fiduciary to deter- 
mine what value is correct. Consequently, 
the general power should always be 
limited to assets other than those used 
to satisfy marital deduction gifts in such 
situations. 

If optional valuation of an estate is 
selected, assets distributed between date 
of death and one year after death will 
take as their federal estate tax value 
and their basis for determining gain or 
loss the value on the date of distribu- 
tion. This is the provision of the Code,?19 
and the testator is powerless to alter 
this. 

Capital gain problems will arise in 
satisfying dollar amount legacies with 
appreciated property.22° Again, the 
power of the fiduciary to determine a 
value other than date of distribution value 
will be ineffective to alter the realization 
of gain if the legacy is satisfied with 
property which has appreciated over its 
estate tax value. 

In view of the fact that a fiduciary’s 
power to conclusively determine values 
may serve as a source of considerable 
confusion, it might be well to omit such 
a power, or to limit it to situations in 
which there is no readily ascertainable 
standard of value. If this were done, the 
tax-determined values would differ less 


217™N. Y. Decedent Estate Law, Sec. 125. 

218Jn re Bush’s Will, 2 App. Div. 2d 526, 156 
N.Y.S. 2d 897 (1956), aff’d. 3 N.Y. 2d 908, 145 N.E. 
2d 872 (1957); Estate of Jephson, Surr. Ct., N. Y. 
City, N.Y.L.J., 11-13-56, p. 8; Estate of Kantner, 
50 N. J. Super. 582, 143 A. 2d 248 (1958). See Bron- 
ston, Tax Problems of Formula Type of Marital De- 
duction Bequest, 1957 Proceedings, Probate and 
Trust Law Divisions, American Bar Association 96; 
Cantwell, Ten Years of Experience With the Mari- 
tal Deduction, 1958 Proceedings, University of Den- 
ver Tax Institute 75, 36 Dicta 197 (1959). 

9Int. Rev. Code of 1954, Sec. 1014. 

220Suisman v. Eaton, 15 F. Supp. 113, aff’d. 83 F. 
2d 1019 (2d Cir.) cert. den. 299 U.S. 573 (1936). 


frequently with other values used, and 
a source of usually needless confusion 
would be removed, 


29. Compensation of fiduciaries??1 


Occasionally it may be well to con- 
sider a bequest to a fiduciary in place of 
regular methods of compensation. A 
testator can often give the same amount 
as a bequest, income tax-free to the fidu- 
ciary, provided that the gift is not con- 
ditioned upon continuous performance 
by the legatee as fiduciary. However, 
such a provision could have unfortunate 
results in that it must be absolute, and 
therefore payable to the _ beneficiary- 
fiduciary regardless of whether or not 
he serves as executor.222 It is wise to 
preface the dispositive language by a 
preliminary sentence providing that the 
executor shall not be entitled to com- 
pensation for services, so that he does 
not receive both the legacy and the com- 
pensation. 

An exact cash amount might seem 
ample when the will is drafted, but might 
then prove to be far less or far more 
than ample when the will is probated. 
The draftsman could well consider giv- 
ing a percentage of the total estate, 
rather than a cash amount, and this per- 
centage could be comparable to that 
normally applied by the court in deter- 
mining the proper fee for the service 
as fiduciary. 


Powers Related to 
Special Situations 


30. Amounts received from oil, gas and 
mineral interests. 


Taxation is only one aspect of the vast 
problem area with respect to mineral 
interests and oil and gas interests.223 
For example, section 642(e) of the Code 
specifies that a trust shall be allowed the 


2214 specimen form: “John Smith shall not be en- 
titled to any compensation for his services as ex- 
ecutor hereunder. I give and bequeath the sum of 
$5,000.00 to John Smith absolutely.” 

22T reas. Reg. Sec. 1.61-2 (1957). 

2238See generally, Early and Kirkpatrick, Oil and 
Gas Interests — Avoiding Estate Problems by Ade- 
quate Drafting, 97 TRUSTS AND ESTATES 620 (1958); 
Cook, Disposition of Oil and Gas Interests, 1957 
Proceedings, Probate and Trust Law Divisions, 
American Bar Association 30. 
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Trust Departments in the 
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deduction for depletion only to the ex. 
tent not allowable to the beneficiaries, 
In the absence of a contrary provision 
in the instrument, a provision allocaving 
a portion of mineral receipts to principal 
requires the allocation of the depletion 
deduction to a depletion reserve.22‘ If 
the establishment of a depletion reserve, 
by operation of law or the trust instru- 
ment, results in the allocation of the 
depletion deduction in its entirety to the 
trust, then the taxable income may be 
distributed and the tax-free income re- 
served to a relatively low-bracket trust, 
Thus, if income tax consequences are the 
only ones of importance, it would seem 
desirable to require the trustee to dis- 
tribute all of the income and maintain 
no depletion reserve, or at least to give 
the trustee the discretion not to main- 
tain a depletion reserve. 


If the rights of the income benefi- 
ciaries are in conflict with those of the 
remaindermen, provisions might be made 
for restoration of corpus by a method 
similar to cost depletion, with the subse- 
quent disregarding of the allowance. 


Any standard provision requiring the 
trustee to maintain or not to maintain 
a depletion allowance is dangerous, since 
the practical effect of such a provision 
may be to favor a class of beneficiaries 
about whose welfare the testator was not 
particularly concerned. Frequently, in 
those jurisdictions allowing accumulation 
of income, the effects of such a standard 
provision are substantially reduced when 
considered with the power to accumulate 
income or distribute corpus. 


Broad management powers are essen- 
tial with respect to mineral] interests. 
Each of the oil and gas _ producing 
states has developed its own jurispru- 
dence with respect to the rights of oil 
and gas property owners. The importance 
of having the will reviewed by counsel 
familiar with the laws of each jurisdic- 
tion in which such property is located 
cannot be overemphasized. 


Provision should be made allowing the 
trustee to treat expenses with respect 
to mineral interests the same for trust 
accounting purposes as for income tax 
purposes. Intangible drilling and devel- 
opment costs, for example, are generally 
considered corpus charges for trust ac- 
counting purposes, as are work-overs 
and other similar expenses. To require 
such expenses to be charged to corpus 
would unduly favor the income benefi- 
ciaries in almost every instance, and, if 
the testator differed in his treatment of 
income beneficiaries and remaindermen 
by the differing terms of the trust, he 
will usually be presumed not to have 
intended to deplete corpus and distribute 
income to the beneficiaries tax free. 


Conversely, although drilling a wild 
cat or semi-wildcat oil prospect may be 


24Little Estate, 30 T.C. No. 98 (1958). 


TrusTS- AND EsTATES 


a 


erence 


ce 


Sy eR ERS SIP AT - R 





Esa teng (nas (hes " 


ERs 


PRE LRN GATORS NY ITT ta 


ee en et ene 
ire lad 


Sh ead ie ee ee 





pistacart sean inka 2 nb 





a baer 


the 
soc 
po’ 
suc 
tiv 
to 


31. 


ity 


the 
the 
wil 
ity 
niq 
tes 
mu 
pul 
pu: 
of 

ing 
the 
cor 
the 
fro 
cor 
pu 
sor 
tag 
of 

val 


) Tal 


tra 
bec 
put 
the 
the 
of 

ket 
its 

the 
be 

the 
que 
like 
sur 


) ized 
© othe 








= any 
» acq 
' ther 


for 


© upo 


inc] 
ref 
the 

usir 
will 
trus 


Wid 
Bro 
tion 
Tax 


Acq 


ee Est: 


Con 
Lov 
by ] 
Rev 


> nuit 


| tate 


Oc 


en- 
sts. 
ing 
ru- 

oil 
nce 
isel 
lic- 
ted 


ect 


ATES 


Se CAR ABE 


pidggip ER pk Rus CO Se, 





























the kind of venture not traditionally as- 
sociated with fiduciaries, if adequate 
powers to do so are given in the will, 
such prospects can be explored with rela- 
tively low after-tax costs to the trust or 
to the beneficiaries. 


31. Acquisition of surviving spouse’s in- 


terest in community property??5 


Frequently a testator owning commun- 
ity property disposes of the entire com- 
munity by his will in the expectation that 
the surviving spouse will elect to take 
the benefits provided for her under the 
will in lieu of her share of the commun- 
ity property.226 An alternative tech- 
nique involves the disposition by the 
testator of his one-half interest in com- 
munity investments in trust for stated 
purposes. The trustee is empowered to 
purchase the surviving spouse’s one-half 
of the community investments by enter- 
ing into a non-commercial annuity. Thus, 
the trustee will acquire the whole of the 
community investments, one-half from 
the decedent and one-half by purchase 
from the survivor, and will use the in- 
come from the community investments to 
purchase the survivor’s interest.227 In 
some situations, substantial tax advan- 
tages may be gained by such a method 
of disposition, but some practical disad- 
vantages are also inherent in the ar- 
rangement. 


The disposition will not ordinarily at- 
tract a gift tax to the surviving spouse 
because the annual payments are com- 
puted so that the commuted value, as of 
the date of the sale by the spouse to 
the trustees, will equal the spouse’s basis 
of the interest sold.228 If the fair mar- 
ket value of the interest at the time of 
its sale exceeds the commuted value of 
the annuity payments, the excess would 
be a gift to the persons interested in 
the trust under the will, with conse- 
quent gift tax liability on the spouse. A 
like amount could, at the death of the 
surviving spouse, be subject to estate 


254 specimen form: “‘My trustee shall be author- 
ized but not obligated to acquire by purchase or 
otherwise, and retain, temporarily or permanently, 
any kind of realty and personalty and to make such 


» acquisition by obligating the trust, or any part 


thereof, to pay installments on the purchase price 
for a term or for an indeterminate period based 
upon life expectancy, such installment payments to 


' include purchase by use of a so-called private non- 


refundable annuity or non-commercial annuity with 
the actuarial calculations to be made by my trustee 
using such factors as in the opinion of my trustee 
will accomplish maximum tax advantages to this 
trust and the parties to such annuity.” 


28See Braverman, How to Draft a Will With the 
Widow’s Election, 1956 So. Calif. Tax Inst. 359; 
Brookes, The Tax Consequences of Widow’s Elec- 
tions in Community Property States, 1951 So. Calif. 
Tax Inst. 83. 


2See Cohen, Drafting Tax Clauses in a Will — 
Acquisition of Surviving Spouse’s Interest in an 
Estate, 1957 So. Calif. Tax Inst. 549; Andro, Non- 
Comreercial Annuities, 9 Tax L. Rev. 85 (1953); 
Low: ;, The Income Tax and Purchases of Property 
by N-n-Commercial Annuity Agreements, 9 Tax L. 
Rev. '91 (1954); De Carion, Non-Commercial An- 
nuities and the Federal Gift and Estate Taxes, 9 Tax 
L, Rev. 61 (1953). 

28 he estate tax valuation in the testator’s es- 
tate. int. Rev. Code of 1954, Sec. 1014(b) (6). 
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taxation as a gift in contemplation of 
death.?29 

The estate tax purpose of such an- 
nuity contracts is to give the seller of 
the property income for life, but to 
avoid having the property taxed in his 
estate as a transfer with retained life 
income.230 The accomplishment of this 
purpose may depend on annual payments 
not being contingent upon income from 
the transferred property231 and not se- 
cured by mortgage or pledge. 

The income tax advantages to the 
spouse are created by section 72 of the 
Code, relating to the taxation of an- 
nuities.232 There is excluded from income 
a part of each payment received, meas- 
ured by the ratio between the “invest- 
ment in the contract” (the transferred 
interest) and the expected return under 
the contract (the annual receipts multi- 
plied by the life expectancy of the 
spouse) and only the balance, if any, 
of a payment is treated as income. A 
question arises as to what is the “in- 
vestment in the contract” where the in- 
terest transferred has appreciated in 
value since the estate tax valuation date. 
Inasmuch as section 72(c)(1)(A) de- 
fines the quoted words as the aggregate 
amount of premiums “or other considera- 
tion” paid for the annuity contract, it 
might be argued that the amount of the 
investment is the fair market value of 
the property interest at the time of its 
transfer to the trustees, with the result 
that the spouse would avoid taxation on 
the appreciation. 

It would seem, however, that such an 
argument should not prevail. The trans- 
fer of the interest would appear to 
amount to a sale, by which a capital gain 
was realized under ordinary principles 


22Cf. Pritchard, P-H 1944 T. C. Mem. Dec. Par. 
44,340. 

%30TInt. Rev. Code of 1954, Sec. 2036. Lincoln v. 
U. S., 65 Ct. Cl. 198 (Ct. Cl. 1928); Hirsch v. U. S., 
35 F. 2d 982 (1929); Estate of Bergan, 1 T.C. 543 
(1943); Security Trust & Savings Bank (Goodyear), 
11 B.T.A. 833 (1928); U. S. Nat. Bank of Portland 
v. Earle, 45 A.F.T.R. 1817 (1953). 

°31]f the annuity payments equal the income de- 
rived from the property, it might be claimed that 
the spouse retained a life estate in the transferred 
interest, which would then be includible in the gross 
taxable estate under Int. Rev. Code of 1954, Sec. 
2036. 

32Int. Rev. Code of 1954, Sec. 72. 


and it would seem illogical that a tax 
on such gain would be avoided merely 
because the consideration for the sale 
was an annuity. Under the 1939 Code 
it was ruled that a taxable gain was 
realized in such a situation?33 and while 
the present statute provides a different 
method of taxing annuities, it would 
seem reasonable to tax a portion of the 
otherwise excluded income each year un- 
til the tax had been paid on the differ- 
ence between the fair market value of 
the annuity and the basis of the interest 
transferred. In effect, this would mean 
that the estate tax basis, rather than 
fair market value at the time of ‘the 
transfer, would govern the computation 
of the tax. Of course it is to be borne 
in mind that the basis of the surviving 
spouse’s interest in the community prop- 
erty would be “stepped up” at the testa- 
tor’s death,234 and thus in many cases 
no gain or loss would occur. 

While an annuity payment ordinarily 
consists in part of a return of principal 
and in part of income from or interest 
on the principal, the payor is not entitled 
to a deduction for any portion of the 
annuity payment as interest,?35 on the 
ground that the annuity payments are 
not made for the use of money but are 
the consideration for the property re- 
ceived at the time the annuity contract 
is made. 


The principal problem from the stand- 
point of the trustees under the annuity 
technique above discussed is the basis, 
for capital gains tax purposes, of the 
community property interest when it is 
sold. The governing rules are set forth 
in Revenue Ruling 55-119.236 If the 
property is disposed of after the death 
of the annuitant, the basis is the total 
of the annuity payments made. If it is 
disposed of before the death of the an- 
nuitant, the basis for determining gain 
is the total of the annuity payments 


233Rev. Rul. 239 1953-2 Cum. Bull. 538. 

23%4Int. Rev. Code of 1954, Sec. 1014(b) (6). 

235Hundahl v. Comm., P-H 1940 B.T.A. Mem. Dec. 
Par. 40,330, aff'd. 118 F. 2d 349 (5th Cir. 1941), 
applying the rule in the case of a purchase by a 
husband of his wife’s share of community property 
for a cash sum and monthly payments for ten years. 

26Rev. Rul. 119, 1955-1 Cum. Bull. 352. 
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made to the date of disposition plus the 
value of prospective payments computed 
with reference to the life expectancy 
of the annuitant at the date of dis- 
position, and the basis for determining 
loss is the aggregate of the annuity pay- 
ments actually made. If the selling price 
is less than the basis for gain and 
higher than the basis for loss, neither 
gain or loss is recognized. 

The practical advisability of the ar- 
rangement should receive consideration. 
The surviving spouse receives an income 
benefit and the property is kept within 
the family without the normal estate and 
gift tax consequences. However, the 
spouse cannot take security for the an- 
nuity without causing the transferred 
interest to be includible in her gross 
taxable estate at her death.237 Therefore 
he must rely solely upon the ability of 
the trustees to pay. 

By entering into the annuity arrange- 
ment the trustees are making a ques- 
tionable investment, probably not suit- 
able under the prudent man rule, and 
certainly not under legal list rules. The 
trustees are committing the trust fund 
for an indeterminate period and hence 
for an indeterminate amount by taking 
the risk that the spouse will live beyond 
her expectancy. If, instead, the spouse 
should die prematurely, the basis of the 


27Rev. Rul. 378, 1955-1 Cum. Bull. 447; Updike v. 
Comm., 88 F. 2d 807 (8th Cir.), cert. den. 301 U.S. 
708 (1937); Tips v. Bass, 21 F. 2d 460 (W.D. Tex. 
1927); Estate of Holland, 1 T.C. 564 (1943). 
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transferred interest in the hands of the 
trustees, for purposes of computing gain 
or loss, will be relatively low, and the 
trust may therefore incur a large capital 
gains tax if the property is sold. If 
the health of the spouse is such that 
she is not expected to live for the period 
of her expectancy, then, unless it is felt 
that an effort to modify the life-ex- 
pectancy tables contained in the regula- 
tions would be successful, it may be 
advisable not to make the sale and pur- 
chase, but to have the children receive 
the property by bequest, devise, or in- 
heritance from the spouse at the latter’s 
death, as in that case the property will 
have a higher basis in their hands. Fur- 
ther, if the spouse is elderly, the ar- 
rangement may not be feasible because 
the annual payments would be too high. 

These factors, of course, are not neces- 
sarily a reason for failing to include 
in the will an appropriate authorization 
to the trustee to purchase the spouse’s 
interest, but are to be taken into account 
before entering into an annuity arrange- 
ment. 


32. Treatment of capital gains in short- 
term trusts 


The taxation of income from a short- 
term trust is governed by a special and 
complex set of rules in the Code.238 Such 
a trust ordinarily provides that the cor- 
pus will revert to the settlor upon ter- 
mination.239 The problem with capital 
gains arises because of section 677 (a) 240 
which provides that the settlor will be 
taxed on any income if, without the con- 
sent of an “adverse party,’’24!1 such in- 
come is or may be held or accumulated 
for future distribution to the settlor. 


Capital gains in the tax sense consti- 
tute income. However, local law or the 
language in the trust instrument may 
require or permit the trustee to allocate 
capital gains to corpus. This situation 
occurs if the settlor does any one of the 
following things: (1) makes no provi- 
sion for capital gains, in which case 
local law governs the allocation, usually 
adding capital gains to corpus; (2) pro- 
vides that the trustee shall have power 
to allocate capital gains between income 
and corpus;?42 or (3) directs the trustee 
to add capital gains to corpus. 

In the customary short-term trust, 
where corpus reverts to the settlor upon 


238Int. Rev. Code of 1954, Secs. 671-77. 

238Schuyler, Short-Term Trusts — A Positive Ap- 
proach in a Law Full of Negatives, The Trust Bul- 
letin, Feb. 1957, p. 21. 

*0Id., Sec. 677(a). 

*41Id., Sec. 672. ‘Adverse Party means any person 
having a substantial beneficial interest in the trust 
which would be adversely affected by the exercise or 
nonexercise of the power which he pc re- 


termination, the discretionary or manda- 
tory power in the trustee to allocate 
capital gains to corpus means that in- 
come is being “held or accumulated for 
future distribution to the grantor.’’243 
In light of the statutory provision, there- 
fore, capital gains, whenever realized 
by the trust, will be taxed to the setilor, 
Of some small consolation, perhaps, js 
the fact that capital loss sustained by 
the trust is also passed through to the 
settlor.244 


Two alternatives are possible where 
it is desirable to avoid the apparent dis- 
advantage of having capital gains taxed 
to the settlor. First, “the trust should be 
funded, if possible, with securities which 
are unlikely to be sold. Also, securities 
having a high basis should be selected, 
for the securities will of course retain 
the grantor’s basis for determining gain 
or loss.’’245 


The second alternative is the use of a 
power requiring capital gains to be 
credited to income.?46 Inclusion of such 
a power, however, creates possible gift 
tax complications. When a trust is 
funded with assets which have appreci- 
ated above the settlor’s basis, the settlor 
is passing beyond his control a contin- 
gent right to receive the gain when real- 
ized by the trustee. The value of this 
right, contingent upon sale or exchange 
of assets by the trustee, the time when 
the gift is complete and the availability 
of the $3,000 exclusion are a few of the 
gift tax problems still unresolved.?47 


33. Section 2503(c) trusts 


Section 2503(c) of the Code provides 
that no part of a gift to a minor shall 
be considered a gift of a future interest 
if the property and the income therefrom 
(a) may be expended by or for the 
benefit of the donee before his attaining 
the age of twenty-one years and (b) 
will, to the extent not so expended, 
pass to the donee on his attaining twen- 
ty-one, or, in the event he dies before 
then, be payable to his estate or as he 
may appoint under a general power 
of appointment as defined in section 
2514(c). 

The main thing which commentators 
have suggested watching for in drafting 
powers for trusts of this kind is the 
presence of a broad discretion to apply 
income and principal for the benefit of 
the minor in the trustee without any un- 
usual restrictions, Fears have been ex- 
pressed that some of the powers com- 
monly given to trustees, such as powers 
to mortgage or lease trust assets and to 
borrow money, might prevent transfers 
to such trusts from being regarded as 





specting the trust.” 

%2See Lauritzen, Drafting Problems in the Light 
of the New Provisions Dealing with Accumulation 
of Trust Income and Gifts to Minors, 36 Chicago 
Bar Record 219, 221 (1955). The author cautions 
against indiscriminate use of this old and custo- 
mary power in this situation as well as in cases in 
which “simple trusts” might be inadvertently con- 
verted into “‘complex trusts.” 


*43Int. Rev. Code of 1954, Sec. 677(a) (2). 
%4Treas. Reg. Sec. 1.677(a)-1 (1956). 
*“5Schuyler, supra note 238 at 58. 

264 specimen form: ‘All profits from sales, &*- 
changes, or other dispositions of trust assets shall 
be credited to income.” 

*Craven, Practical Uses and Problems of Short 
Term Trusts, 16 N.Y.U. Inst. on Fed. Taxation 903, 
917 (1958). 
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gifts of present interests, but the final 
regulations?48 contain no _ intimation 
that ordinary broad powers may not be 
included, subject to the proviso just men- 
tioned that the trustee have a broad dis- 
cretion with respect to distributions of 
income and principal. 


The regulations?49 also make clear 
that there must be no restrictions of 
substance on the exercise of the donee’s 
power (as distinguished from formal re- 
strictions of the type permitted in the 
case of a spouse’s power of appointment 
over the assets of a marital deduction 
trust); and that the fact that under 
local law the minor is under a disability 
to exercise an inter vivos power or to 
execute a will does not cause the trans- 
fer to fail to satisfy the conditions of 
the section. It is further provided that 
the transfer will not fail to satisfy such 
conditions merely because the minor has 
a right, on reaching twenty-one, to ex- 
tend the term of the trust or because 
the governing instrument contains a re- 
mainder over in default of appointment 
by the donee to persons other than the 
donee’s estate. A recent Revenue Rul- 
ing?59 jndicates that the beneficiary, and 
not the donor, must choose the terms of 
extension, and that the instrument will 
fail to qualify for the exclusion if it 
imposes the conditions of extension of 
the trust, 


The regulation is not express on the 
situation where there is a remainder 
over in default of appointment to per- 
sons other than the donee’s estate and 
under local law the minor is under a 
disability to exercise the power. One 
point of view would be that where there 
is such a disability under local law, the 
safest procedure is to limit the remain- 
der over in default of appointment to 
the donee’s estate. On the other hand, 
it could be argued that the donee is 
merely disabled from exercising the 
power; that the disability might be re- 
moved by legislation at any time, and 
that the provision of the regulations 
indicating that local law disabilities will 
not disqualify the power itself impliedly 
authorizes takers in default under such 
circumstances. It would appear that the 
conservative solution is to limit the re- 
mainder to the donee’s estate. 


34. Installment payment of estate tax 


By 1958 amendment, a new provision 
has been added to the Code authorizing 
payment of estate taxes over a ten-year 
period if certain requirements are met.?51 
Even if the estate qualifies for the per- 
mitted treatment, a cautious executor 
mizht well prefer the protection of an 
exhortation in the will before electing 
the payment. 

ne of the problems that has devel- 


he ete 





"Treas. Reg. Sec. 25.2508-4 (1958). 

Treas. Reg. Sec. 25.2503-4(b) (1958). 
*°1959 Int. Rev. Bull. No. 17 at 14. 
*“Int. Rev. Code of 1954, Sec. 6166. 
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oped under the new legislation is that it 
makes no provision for the discharge of 
the executor or administrator from per- 
sonal liability for the estate tax during 
the ten-year period. Another provision 
of the Code?5? provides that the executor 
is discharged on payment of the tax of 
which he is notified under specific and 
defined circumstances. Under a time-for- 
payment extension, the payment would 
not actually be made until the install- 
ments were completed, and therefore the 
discharge would not occur. It may seem, 
upon first consideration, that the execu- 
tor receives less benefit from his dis- 
charge from personal liability under 
Code section 2204 following an extension 
under Code 6166 than he would get if the 
estate did not benefit from the exten- 
sion. 


In most situations the time-for-pay- 
ment extension will be sought in estates 
in which the asset is a small business 
without liquidity, and this is precisely 
the type of asset which cannot be safely 
protected against loss of value. The pro- 
tection of value of the assets expected 
to yield the installment payments is the 
real problem, and the disadvantage of 
risking personal liability on a gamble 
as to what the business will do puts the 
executor to a very difficult election. 


35. Participation in Subchapter S elec- 
tion?53 


In considering the advisability of au- 
thority to participate in the election un- 
der Subchapter S of a qualifying cor- 
poration to have its income or loss at- 
tributable and taxable directly to its 
shareholders, two questions present them- 
selves: Can a fiduciary consent to the 
making of the election under local law 
(with or without specific authority in 
the will)? If he can, under what cir- 
cumstances should the election be made? 


The first question may be answered by 
the experience of tax practitioners short- 
ly after the enactment of Subchapter 
S in 1958. No wills in the process of 
probate at that time directed or author- 
ized the giving of consent to the election 
of a qualifying corporation to be taxed 
as an “electing small business corpora- 
tion.” However, many executors dutifully 
consented to the election where re- 
quested to do so, without the precaution 
of obtaining court approval or the per- 
haps more important protection, consent 
of the beneficiaries of the estate. 


*527d., Sec. 2204. 


2334 specimen form: “My executor is authorized 
in his discretion to consent or revoke a consent to 
the election of any corporation to be taxed as a 
small business corporation under Subchapter S of 
the Internal Revenue Code of 1954 (Sections 1371 
et seq), as amended, from time to time. In the exer- 
cise of his discretion, my executor is to be guided by 
his opinion of what action will serve the best inter- 
ests of my estate and one or more of the beneficiar- 
ies thereof. Such consent can be granted even though 
the consent my create liabilities or shift interests in 
property between or among beneficiaries, and can 
be given without prior permission of the probate 
court having jurisdiction of this will.” 


The fact that consents have been giver 
with and without court approval is of 
little help in determining whether a con- 
sent can be given. The act of consenting 
will affect two groups concerned with 
probate: the creditors and the benefi- 
ciaries. Where the creditor will lose his 
opportunity to collect his debt from the 
decedent’s estate because taxing income 
to the estate creates a tax liability hav- 
ing priority then perhaps the opportun- 
ity to consent should be denied an ex- 
ecutor. In addition, where making the 
election will change the interests of 
specific legatees of stock of electing cor- 
porations or change the relative inter- 
ests of life beneficiaries and remainder- 
men in such stock (because the attribu- 
tion of income or loss would not be 
either “trust income” or “trust corpus” 
but could affect the value of income and 
corpus of the estate) then perhaps the 
opportunity to consent should be subject 
to approval of all interested parties. 
Furthermore, it may be that the execu- 
tor should demonstrate a benefit to the 
estate and the matter should be subject 
to other than an ex parte proceeding. 


Under what circumstances the election 
should be made is too broad to be 
analyzed here, particularly in view of 
the fact that there are many ambiguities 
in the language of the statute, many 
pitfalls in its use, and disagreements as 

(Please turn to page 996) 
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A current example of how Koppers is advertising 


to management men in industry 


Products and Ideas 
that can pay off for you 


Here are some reports about Koppers products that should 
interest you; and some ideas, too—other people’s ideas 
as well as ours—which have put Koppers products to good 
use. Maybe you can use some of these products and ideas 
to save money, improve a process, make a better package, 
increase sales or solve another industrial problem. 
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Fire-retardant wood roof 
for dramatic Yale rink 


You first see the David S. Ingalls Hockey 
Rink at Yale University as a sweeping 
blend of slopes and curves that crest in a 
great, soaring arch. The roof lies in its 
cradle of concrete like a tremendous up- 
side-down Viking ship—proud, graceful, 
exciting. 

Inside, the rink is vast and bright, with 
no pillars anywhere to block the view. 
Overhead, resting on suspension cables, 
are thousands of feet of board roofing. 
Specified by the architects, every board in 
this flexible roof is pressure-treated with 
Koppers fire-retardant chemicals. The 
varying grains and hues of the wood 
create a feeling of warmth and vitality 
rarely found in such a large—324 x 183 
feet—open arena. For weatherproofing, 
the outside decking of the roof is covered 
with black plastic. When you are consider- 
ing structural materials that must meet 
the standards of beauty as well as safet 
codes, consider fire-retardant, pressure- 
treated wood. We'll send you full informe- 
tion if you'll return the coupon. 





F 




















bis i a i aac es 28 








New Silencer curbs 
blast furnace noise 


A problem which has confronted the steel 
industry for many years is the bellow of the 
blast furnace snort valve ...a noise which 
can be quite irritating to plant personnel. 

But snort valve noise has been licked. 
Muffled. Squelched. The Snort Valve 
Silencer, designed and built by the Sound 
Control Department of Koppers, has more 
than proved itself at a West Coast steel 
plant. For almost a year it has reduced 
the snort valve’s raucous noise to an 
acceptable and non-irritating level. Sus- 
pended from the outlet of the snort valve, 
the silencer consists of a 24-foot steel shell 
which houses a unique sound absorptive 
system called SOUNDSTREAM® ... a 
system that effectively silences noise in all 
frequencies. 

Koppers produces a complete line of 
‘encers and acoustical systems for indus- 
ry, plus silencers for air conditioning 
stems, silencing of jet aircraft, and audi- 
netric rooms for hospital and clinical 
ests. If your industrial problems involve 
ise, check the coupon. 
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Ansco molds precision parts 
from Dylene® Plastic 


The shutter mechanism in the Ansco Cadet has the 
precise accuracy of a good watch. The parts shown 
here, all of DyLENE polystyrene, must fit together 
perfectly in order to work well. Thus, part after part 
must come from its mold with exactly the same 
dimensions. And that’s where DyLENE polystyrene 
pays its way. The excellent dimensional stability of 
this Koppers plastic makes every camera part fit with 
letter-perfect precision. DYLENE is strong, tough and 
lightweight, too—with a smooth, handsome finish. 
Need a precision plastic? Let us send you full 
particulars. Return the coupon. 


Do you know how complicated it is to 
prepare a typewriter for shipment? The 
carriage must be anchored tightly in place, 
and every movable part locked securely 
in position. At Royal McBee Corporation 
this job used to require heavy slabs of 
cardboard and yards of tape, cord and 
wire—and lots of expensive time to pre- 
pare each machine for shipment. But you 
should see that packaging operation now! 
Each Royal Electric Typewriter is set into 
a molded base of DyLite foam plastic. 
A molded DyLITE top is slipped over it, 
the cocoon is banded, and it’s ready to go. 
The two sections fit every contour of the 
typewriter so snugly that not one movable 
part can so much as jiggle. And the whole 
job takes about 4 minutes—less than half 
the time it used to take. And are these 
cocoons tough! DyLiTE packaged type- 
writers have suffered through pounding 
drop tests, the tumbling barrel, and rough 
shipment tests across the country—with- 
out one report of damage. DyLITE cuts 
shipping costs, too, since it weighs only a 
third as much as the old-type container. 
Do you need a packaging material that is 
shock-absorbent, strong, waterproof, 
lightweight, and insulates like a vacuum 
bottle? Check “‘Dy Lite” in the coupon. 
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Name 
Koppers Company, Inc., Room 1428A ‘ 
Koppers Bidg., Pittsburgh 19, Pa. 
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to its advantages and disadvantages.?54 
For present purposes, the initial in- 
quiry is whether the decedent should di- 
rect that consent to the election be given 
or merely authorize consent. For exam- 
ple, if the decedent was a consenting 
shareholder during his life perhaps he 
should direct his executor to consent so 
as to avoid the possibility of “termina- 
tion” of the election®55 and loss of the 
right to elect again for five years.256 
Moreover, if he is a party to a stock 
purchase agreement perhaps all parties 
should be bound to see that their execu- 
tors consented to the election. 


Generally, however, it would seem un- 
wise to direct that the executor consent 
to an election to be taxed as a small 
business corporation. An authorization 
would be sufficient and anything more 
provides an undesirable rigidity. The 
authorization should also guide the ex- 
ecutor as to how to treat the competing 
beneficiaries and probably should ex- 
onerate the executor who consents in 
good faith. It may also be possible to 
direct that stock of an electing cor- 
poration be distributed to a guardian so 
as to avoid termination by distribution 
of a testamentary trust. However, a dis- 
tribution to a guardianship would be of 
only limited value because of the many 
practical problems of guardianship. 


A corporation cannot be an “electing 
corporation” if it has shares of stock 
held in a trust, whether testamentary or 


4See: 5 CCH 1959 Stand. Fed. Tax Rep. Pars. 
4847 et scq; Anthoine, Corporate Tax Election to 
Pass Income and Loss of Shareholders, Practising 
Law Institute 1958; Greene, Practitioner’s Experi- 
ences With Subchapter S Election Reveals Many 
Doubts. Fears: Use is Limited, 10 J. Taxation 130 
(1959). 

Int. Rev. Code of 1954, Sec. 1372 (e) (1). 


256]d., Sec. 1372 (f). 


living.257 Therefore, this power need only 
be made available to an executor. How- 
ever, a modification of the law may per- 
mit trusts as shareholders. No apparent 
harm can come from giving the power 
to participate in an election. Therefore, 
the power, if given, should be for both 
executor and trustee, particularly to re- 
duce problems where an estate is held 
open for a very long time and to avoid 
termination of an election by distribution 
of stock to a testamentary trust. 


There would seem to be little tax ef- 
fect upon the estate of the decedent 
except as a consent or revocation might 
affect valuation of a close corporation 
under the optional valuation date.258 


36. Redeeming stock and electing addi- 


tional depreciation 


Code section 303 permits redemption of 
corporate stock by a decedent’s estate 
for the purpose of paying death taxes, 
funeral and administration expenses un- 
der certain circumstances without such a 
redemption receiving unfavorable income 
tax treatment. Presumably a power in a 
will authorizing a fiduciary to deal gen- 
erally with corporate stock would author- 
ize activities with respect to such a re- 
demption. However, in jurisdictions in 
which fiduciaries have a tendency to pro- 
ceed conservatively in the absence of 
express authority in governing instru- 
ments, expansion of the provision dealing 
with corporate stock generally could be 
undertaken in order to authorize such a 
redemption. 


A similar problem arises with respect 


to additional first year depreciation al- 


377d., Sec. 1371. 
2587d., Sec. 2032. 
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lowances authorized for small businesses 
by the Code section 179 in a 1958 amend. 
ment. This provision authorizes addi. 
tional depreciation in the first year for 
which a depreciation deduction is alloy. 
able of 20% of the cost under certain 
specified circumstances. Again, an ordi- 
nary power in a fiduciary to deal with 
the business property of the estate which 
he is administering should be sufficiently 
broad to authorize an election under such 
a statute, although hypercautious fidu- 


ciaries might desire express authority | 


to do so. 


Conclusion 


If a heightening sense of frustration | 


is generated by the review of the prob- 


lems which our system of taxation has | 


cast over the systematic and orderly dis- 
position of worldly goods, it is well justi- 
fied. It would be comforting to think that 
easy solutions and panaceas were at 
hand. No such comfort exists, however, 
and the practitioner can look forward 
only to the small solace he may find 
in successfully arranging his client’s 
affairs, by virtue of considerable diligent 
application of his professional skills, in 
a way which will avoid the most un- 
necessary losses of tax dollars. That this 
means arrangements which seem unduly 


aA AIO: LENO ina tea tar eS 


ATR ITs ALLS STEN EN 


complex when viewed from any point | 


of view other than constantly shifting 
federal tax rules is of no account. Things 
just are not simple any more. 


[Subcommittee members: Luther J. 
Avery, San Francisco Calif.; Peter J. 
Brennan, Chicago, Ill.; R. P. Bushman, 
Jr., Houston, Tex.; A. James Casner, 
Cambridge, Mass.; Joseph Davis, Chica- 
go, Ill.; Elmer L. Fingar, White Plains, 
N. Y.; Edward P. Hannigan, Newark, 
N. J.; Vester T. Hughes, Jr., Dallas, 
Tex.; Charles B. Paine, Grand Island, 
Neb.; Rudolph O. Schwartz, Manitowoc, 
Wis.; William O. Shank, Chicago, IIl.; 
Eustace W. Tomlinson, New York, N. Y.; 
James C. Weir, Cleveland, Ohio. The 
subcommittee also recognizes the valu- 
able assistance of Ben E. Chidlaw and 
Bruce T. Buell, of Denver, Colo.] 
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NEW ZEALAND PUBLIC TRUSTEE REPORTS 
RECORD NEW BUSINESS 


The value of new business placed with 
the Public Trustee of New Zealand has 
increased for the tenth successive year 
and for the first time exceeded £15,000,- 
000 in the fiscal year ended March 31, 
George E. Turney, Public Trustee, noted 
in his annual report. A file of 183,972 
wills of living persons represented the 
highest total since the inception of the 
Office 87 years ago. 

The Common Fund operated by the 
Office showed a net increase of £394,830 
bringing the total fund to £22,367.830. 

The value of all estates and funds 
under administration rose about £2.00, 
000 to a total of £73,857,606. 
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Drafting an Insurance’ Trust 


With Pour-Over Will* 


G. VAN VELSOR WOLF 


Baltimore, Md.; Vice Chairman, Subcommittee on Estate and Tax Planning+ 


A‘ INSURANCE TRUST, WHETHER REVO- 
cable or irrevocable, and whether 
funded or unfunded, can be utilized for 
the purpose of obtaining the marital de- 
duction. The marital fund created under 
the provisions of an insurance trust is 
essentially no different from its testa- 
mentary counterpart, and exactly the 
same ground rules should be observed in 
the one as in the other. 


The determination as to whether all, 
a portion, or none of the proceeds of the 
insurance trust should be qualified for 
the marital deduction is, of course, an 
estate planning decision. There are two 
alternative approaches available to the 


the will can be added to the insurance 


| trust and the trustee directed to divide 


the insurance proceeds into marital and 


} non-marital funds through the use of a 


} formula in exactly the same manner as 


would be done in setting up testamentary 


j trusts. The testamentary property can 
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likewise be divided between the marital 
and non-marital trusts by the executor. 
Alternatively, the trustee can be directed 
to allocate the insurance proceeds be- 
tween the marital and non-marital trusts 
in a specific ratio, and then the executor 
can be instructed to add to the marital 
fund the exact amount or fraction re- 


} quired to obtain the maximum marital 


deduction. 


Solely from an estate planning view- 
point it is much simpler to funnel all 
assets into one pot (the insurance trust). 


| Allocating a specific portion of the in- 


surance proceeds to the marital fund and 
relying upon the probate estate to bal- 
ance out presents a hazard that the 
marital fund may be either over-funded 


4 or under-funded. This is likely to hap- 
] pen, however, only in the relatively few 


instances where the gross estate includes 
substantial assets in addition to the in- 


*In the first portion of this report the subcommit- 
tee censidered the validity of pour-over bequests to 
irrevocable and revocable (amendable) trusts under 
the doctrines of incorporation by reference and in- 
dependent legal significance; and the pattern of 





statu es which have validated such transfers. Inas- 
Much as these questions, as well as the matter of 
9 wheicr an insurance policy alone is sufficient to 
cons‘ cute the “‘res” of a trust, are covered at length 
7 in the paper by Professor Alan N. Polasky pub- 
lishe: elsewhere in these Proceedings, the discus- 


sion .f those phases has been omitted here.—Ed. 


*-e asterisk footnote at page 972. 
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surance trust and property passing 
through probate. 


The chief danger in allocating a 
specific portion of the insurance proceeds 
to the marital fund and relying upon a 
formula in the will to bring the total 
marital deduction to the desired amount, 
but no more, is that the probate estate 
may be non-existent, or nearly so. Clients 
frequently have a tendency to acquire or 
transfer assets into joint tenancy, and 
this might easily give rise to an unde- 
sired over-funding of the marital de- 
duction. 


On the other hand, when beneficiaries 
are different, the specific allocation of 
the insurance proceeds themselves could 
save a headache. This is because the in- 
surance trust differs in one important 
respect from the testamentary trust. It 
comes into active operation immediately 
upon the settlor’s death, whereas the 
testamentary trust will usually remain 
dormant during the period of probate. 


Thus, assume an insurance trust with 
policies totaling $100,000. The trustee is 
directed to allocate the insurance pro- 
ceeds together with any additions to be 
made by testator’s will into marital and 
non-marital funds on the basis of a 
formula keyed to Federal estate tax val- 
ues as finally determined for Federal 
estate tax purposes. Assume further that 
the income of the non-marital trust is 
payable to beneficiaries other than the 
wife. On what basis does the trustee 
allocate the $100,000 now in its posses- 
sion between the two trusts? 


Use of Settlement Options by Trustee 


Optional modes of settlement are not 
usually included in the list of permissible 
legal investments for fiduciaries. Accord- 
ingly, it is by no means certain that a 
trustee could legally elect an option un- 
less specifically empowered to do so by 
the terms of the agreement under which 
the trust is created.1 But a more im- 
posing hurdle is the attitude of each 
particular company, based on the limita- 
tions in its policies. 

It is a common policy provision that 


1Latterman v. Guardian Life Insurance Co., 280 
N.Y. 102, 19 N.E. (2d) 978 (1939); Redeker and 
Reid, Life Insurance Settlement Options (1957), 
paragraph 4.7. See, also, Scott on Trusts (1956), 
paragraph 227.8. 


settlement options are available only for 
the benefit of natural persons who will 
receive them in their own right. Accord- 
ingly, trustees may not, as a general rule, 
elect settlement options. A majority of 
life insurance companies feel that to per- 
mit trustees to receive payments under 
such options would result in shifting in- 
vestment duties that have been properly 
assumed by the trustees. To permit trus- 
tees to receive, without charge, the bene- 
fit of interest or installment payments 
under the options would place the cost 
of investing the policy proceeds on the 
policyholders of the insurance company. 
In turn, the trustees could exact a fee 
from the beneficiaries under the trust. 

A number of companies will recognize 
exceptions on individual consideration, 
such as a trust during the minority of 
a beneficiary, or an election by the trus- 
tee under a qualified pension trust that 
payments be made direct to the retired 
employee or to a member of his family. 
In a few companies, only a limited pe- 
riod installment option may be elected 
by a trustee. In some companies any op- 
tion may be elected, but the arrangement 
must terminate within some stated time, 
such as ten years following the insured’s 
death. Some of the companies that will 
permit a trustee to elect options do not 
extend this permission to corporate trus- 
tees.3 

Trustees are sometimes designated as 
beneficiaries in agreements that dispose 
of closely held business interests at 
death. The insured agrees to sell his 
interest in the business at the time of 
his death to the purchaser named in the 
“buy-and-sell agreement.” The  pur- 
chaser of that interest may be the part- 
nership or corporation, or the individual 
shareholders, In some instances, a trus- 
tee will be named as beneficiary of the 
insurance proceeds as an added assur- 
ance that the provisions of the agreement - 
will be consummated. Life insurance com- 
panies are sometimes requested to make 


2Flitcraft, Settlement Options (1958), pp. 72-75, 
question No. 1. 

8Flitcraft, supra, p. 72, question No. 2. A list of 
the various types of exceptions recognized on indi- 
vidual consideration is shown in Flitcraft, p. 72, 
under “‘Notes for opposite page.” 

4See Redeker and Reid, supra, paragraph 4.9; 
Redeker, Designating Beneficiaries and Using Set- 
tlement Options, The Practical Lawyer, April 1958, 
p. 20. 
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the settlement options available for the 
deceased insured’s family after the pur- 
chase and sale requirements are satisfied. 
Such request will be granted much more 
frequently than will a request to permit 
election of options by trustees gener- 
ally.5 The trustee is used in these busi- 
ness insurance cases to perform specific 
duties that will be completed within a 
very short time, and the settlement op- 
tions will not be used until the trust 
duties have been completed. 


Actually, the desirability of the em- 
ployment of the options by a fiduciary is 
limited to a few special situations, among 
which are: 


1. The amount of the trust fund is 
small and the needs of the beneficiaries 
are great, so that it is apparent a diversi- 
fied investment program is impossible and 
there will be a steady and regular reduc- 
tion in the corpus of the trust. Payment 
by installments could be useful. 


2. An anticipated but indeterminate 
need for liquidity within some reasonable 
period after the death of the insured. The 
proceeds could be held on deposit at in- 
terest. 

3. The avoidance of a guardianship for 
a minor child. 

4. Where the trustee is empowered, 
sometime later, to name personal benefi- 
ciaries within a designated class and elect 
terms of settlement on their behalf. 


If it is desired that the trustee should 


5Flitcraft, supra, p. 66, questions No. 6 and 7. 


at least have the power, in its discretion, 
to exercise an option, there should be 
included in the trust agreement a specific 
provision therefor. But the real crux of 
the question is still whether or not a 
given company will permit its contract 
options to be exercised by a fiduciary. 
Option arrangements are costly in their 
administration. The companies justifi- 
ably feel that a professional trustee may 
exercise options during a period when 
the yield on usual trust investments is 
low, and withdraw funds during high 
income periods. Nevertheless, some seven- 
ty companies have made it known by 
their contracts or otherwise that they 
will permit a corporate trustee to make 
a choice of settlement options after the 
death of the insured, although all but 
nine of these place some restriction or 
limitation on the trustee’s election.® 


Pension Plan Proceeds 


The possibility of using the revocable 
living trust as the beneficiary of pro- 
ceeds from a qualified pension or profit 
sharing trust and at the same time 
escaping the Federal estate tax is rela- 
tively new. Under paragraph 2039(c) 
of the Internal Revenue Code of 1954 
such proceeds are exempt from Federal 
estate tax if “. .. receivable by any bene- 
ficiary (other than the executor) .. .” 
The basic question becomes, “Is a revo- 


6National Underwriter Company, Who Writes 
What (1958), pp. 155-6. 
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cable trust considered to be a beneficiary 
other than the executor?” 


There is no single answer, to fit al] 
states, but there are a few questions 
to which answers must be obtained be- 
fore changing a beneficiary or pension 
or profit sharing plan death benefits 
from an individual to a trust. 


The first question is whether or not, 
under the law of the state governing 
the trust, creditors of the settlor can 
reach the asset of the trust to satisfy 
their claims. If the creditors are able 
to recover their claims from the trust, 
then in all probability, under the Regu- 
lations, the exemption would be lost. 
Paragraph 20.2039(b) excludes from the 
statutory exemption an annuity or other 
payment “receivable by or for the bene- 
fit of the decedent’s estate.” Paragraph 
20.2042-1(b) states that if proceeds are 
receivable by a beneficiary other than 
the estate but are subject to a legally 
binding obligation to pay taxes, debts or 
other charges against the estate, the pro- 
ceeds thus subject to a claim are in- 
cludible in the decedent’s gross estate. 
In this connection see the discussion later 
in this report as to whether the trustee 
of an irrevocable insurance trust can 
be directed to make funds available to 
the decedent’s estate for debts, etc. 


Another point needing clarification be- 
fore changing the beneficiary is the 
status of the living trust which is also 
the beneficiary under a pour-over type 
will. The interrelation of this type of 
trust with a will can cause unforeseen 
results. For instance, Connecticut statu- 
tory law? incorporates into the will by 
reference a living trust having a non- 
resident trustee if there is a bequest or 
devise to that trust. Nebraska, in a 
negative manner, implies that such a 
beneficiary trust shall be deemed a testa- 
mentary trust if the trustee is an indi- 
vidual rather than a domestic corporate 
trustee.8 Does this mean, then, that the 
insurance proceeds, as part of a testa- 
mentary trust, are subject to the claims 
of creditors? 

In some quarters it has been assumed 
that merely naming an inter vivos trust 
as the beneficiary of death benefits under 
a qualified employee retirement plan is 
sufficient to assure compliance with para- 
graph 2039(c) and exemption from 
Federal estate taxes, and this may be 
true in certain states.2 But in other 
states the whole of the state law must 
be perused. 


Generally speaking,1° a revocable liv- 
ing trust would be free of any creditors’ 


7Conn. Laws 1953, c. 442, Amended Laws 1957, © 
575. 

8Neb. Rev. Stat., Sec. 30-1801 (1957, ce. 113). 

*Stock,. Employee Death Benefits, 96 TrusTS AND 
EstTaTEs 972 (Oct. 1957); Miller, Special Problems 
in Estate Planning for the Corporate Executive, 
Proceedings of New York University Seventeenth 
Annual Institute on Federal Taxation 1180 (1959): 

10But. in a somewhat similar area, see Meyers Es 
tate, 309 Pa. 581; Rothenbrucker, 76 Ohio App. 425: 
and Wisc. Stats. paragraph 206.52(2). 
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claims, and thus a proper beneficiary. 
But, obviously, the safest procedure to 
jnsure exemption would be to name an 


| individual member of the family as the 


beneficiary. 

The next safest procedure would be to 
have the object of the employee’s bounty 
— his spouse or an adult member of his 
family in the usual situation — estab- 
lish a trust into which the payment could 
be made. And, in order to protect the 
beneficiary against her own indiscretions 
in using her inheritance to exhaustion, 
the trust should be made irrevocable 
either immediately or upon the death of 
the employee and before receipt of any 
other funds, Also, if the trust is irrevo- 
cable with power only in an independent 
trustee to distribute principal it should 
escape Federal estate taxes at the death 
of the beneficiary also. 

If a trust beneficiary is needed, and 
the employee must establish a revocable 
trust, a procedure similar to the follow- 


} ing should be safe in a jurisdiction where 


there is a real risk: Establish the 
revocable living trust. Include a pro- 
vision that no part of this trust is to be 
used for any obligations of the settlor 
at his death. Execute a change of bene- 
ficiary naming the trustee of that identi- 
fied trust as the beneficiary under the 
plan. Execute a will in which the ex- 
ecutor is directed not to attempt to 
recover from that trust any funds for 
taxes or other charges against the estate. 
Do not pour over anything from the 
estate into this trust. If a pour-over 
trust is desired, establish an entirely 
separate trust. 


Shift of Domicile After Trust Creation 


A person domiciled in one state who 
establishes an inter vivos trust of per- 
sonalty, and executes his pour-over 
will, is at that time governed by 
the laws in that state. For our purposes, 
We assume its validity. Until he moves 
from that state he has no worry. But 
when he moves, he has problems whether 
he keeps his old will or executes a new 
pour-over will in the second state. 

Since the right of testamentary dispo- 
sition of personalty is dependent upon 
Statute, and is thus controlled by the 
Legislature of the testator’s domicile at 
the date of his death,!! the validity of 
a bequest pouring over the residue into 
the inter vivos trust must be scrutinized. 
In such a case, the trustee of the living 
trust has become a foreign trustee to 
the testator’s new state of domicile. Thus, 
if the testator moved, for example to 
Virginia, the bequest in the will (no 
matter where executed) would be in 
trouble because the trustee is not one 
who “is an individual resident of this 
Stete or is a corporation or association 
authorized to do a trust business in this 
State . . .”12 Even if the bequest is not 


“94 C.J.S. Wills, paragraph 92. 
“Va. Code 64-71.1 (1958, c. 450). 
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automatically void, there is the question 
of the foreign trustee’s power to act as 
the trustee of a testamentary trust of a 
Virginia resident. 

North Carolina, on the other hand, 
has no limitations against foreign indi- 
vidual or corporate trustees of living 
trusts. Its pour-over statute provides that 
the property bequeathed, unless the will 
provides otherwise, “shall not be deemed 
held under a_ testamentary trust.’’13 
Thus, its statute prohibiting foreign cor- 
porations from acting as trustees of 
testamentary trusts!4 would not apply. 

The Connecticut statute!5 incorporates 
the provisions of the trust into the will 
where the trustee is a non-resident indi- 
vidual or trust company and then makes 
the bequest a testamentary trust. Since 
Connecticut is a “reciprocal” state with 
respect to foreign banking corporations 
exercising trust powers in Connecticut, 
the trust may be without a trustee. 


If a testator dies in Nebraska with a 
will pouring his estate over into a trust 
in another state, the implication of the 
Nebraska statute!® is that the pour-over 
bequest would be a testamentary trust. 
Whether a foreign trust company can 
be the trustee of a testamentary trust 
in Nebraska without qualifying to do 





18N. C. Gen. Stats. Sec. 31-47 (1957, c. 388). 
‘N.C. Gen. Stat. Sec. 55-122 (1955). 

15See footnote 7, supra. 

16See footnote 8, supra. 





business and come under its laws does 
not seem to be clearly defined. 

Since the law governing a beneficiary’s 
capacity to take varies — some courts 
saying it is the law of the legatee’s state, 
while others say the law of the testator’s 
state — and since there will always be 
the law of two states involved in our 
facts, a trust and pour-over will should 
contain certain “play-it-safe” phrases. 

The trust agreement should provide 
that the trustee is authorized to receive 
property designated by the _ settlor 
(whether by will or otherwise) no mat- 
ter in what state he is domiciled at his 
death, and that it is authorized to add 
such property to, and administer it as 
an integral part of, the trust. 

The will should provide for the be- 
quest to the trustee of the inter vivos 
trust with directions to add the property 
to the trust corpus and administer it as 
an integral part of the trust. It should 
further state that if the bequest is not 
valid as to that specific trustee, or if 
the property cannot become an integral 
part of that living trust with the then 
named trustee, the bequest is void. Then 
the will should, in the alternative only, 
set up a testamentary trust with terms 
similar to those of the inter vivos trust. 
That is the safest procedure but if too 
cumbersome, then the client should be 
impressed with the admonition that if 
he plans to move to another state he 
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should consult you again, or consult an 
attorney in his new state immediately, 
in order that what has been done will 
not be unknowingly undone in stepping 
across a state line. 


Loans Against Policies 


The client should be asked if he has 
borrowed on the policies or assigned 
them as collateral — and it is sometimes 
essential to examine the policies before 
the trust is established to determine all 
the facts. 


Loans may have different conse- 
quences, depending on who the lender 
is. If the insured borrowed from the 
insurance company, the debt will be 
deducted from the face amount of the 
policy and the diminished proceeds will 
be paid to the trustee-beneficiary. But 
if the insured borrowed from a third 
party — such as a bank — and assigned 
the policies to the lender as collateral, 
the lender may look either to the policies 
or to the insured’s estate for payment 
of the loan. If the loan is paid out of 
the estate, the trustee-beneficiary will 
receive the full face amount of the poli- 
cies. But if the lender satisfies the debt 
out of the policies, must the trustee- 
beneficiary be content with the reduced 
proceeds paid by the insurance com- 
pany? 

Unless the insured intended that the 
trustee-beneficiary receive only the pro- 
ceeds which remain after the debt is 
satisfied, the estate will be deemed pri- 
marily responsible for the debt, and the 
trustee-beneficiary will succeed to the 
lender’s rights and can collect from the 
estate that part of the insurance which 
was taken to satisfy the loan.17 But 
subrogation will be denied when the 
events are reconstructed to show that 
the insured intended that the policies 
were to be the primary fund to pay the 
debt, with the trustee-beneficiary being 


1TWalzer v. Walzer, 8 N.Y. (2d) 8, 148 N.E. (2d) 
361 (1957); Smith v. Coleman, 184 Va. 259, 85 S.E. 
(2d) 107 (1945); Matter of Van Hoesen, 192 Misc. 
689, 81 NYS (2d) 892 (1948); for an excellent dis- 
cussion of the problems of assignment of life insur- 
ance, see Schuyler, Why and When to Assign Life 
Insurance, 2 Tax Counselor’s Quarterly 1 (June 
1958). 


entitled only to the balance of the pro- 
ceeds,18 


In the usual case the insured’s inten- 
tion is murky. He probably signed forms 
supplied by the insurance company, with- 
out appreciating that there were alterna- 
tives which he could choose, and without 
fully understanding the language of the 
forms. What duty does the trustee-bene- 
ficiary have when confronted by such 
an ambiguous history? If the benefi- 
ciaries and their interests are identical 
under the will and trust agreement — 
or if the will pours over into the insur- 
ance trust — it would make little dif- 
ference whether the loan is paid out of 
the estate or the insurance. But the 
source of payment and the right of 
subrogation will be important if the 
beneficial interests vary under the two 
instruments, 

The attorney must carefully avoid such 
a conflict. If the client says that the 
estate beneficiaries are to absorb the 
reduction, it would be well to include in 
the will a direction that all indebtedness 
for which insurance policies stand as col- 
lateral security shall be paid by the 
executor out of the estate, without reim- 
bursement from any beneficiary under 
the policies. In addition, the policies and 
the loan instruments should be reviewed 
to assure that none of the forms where- 
by the policies were assigned as security 
contains language that conflicts with 
such direction. 

On the other hand, if the insured 
wants the trust beneficiaries to bear the 
loan, the will could include a direction 
that the executor shall not pay such in- 
debtedness or restore to the trustee the 
amount diverted from the policies by the 
loan. In this situation the insurance 
forms may also have to be recast to 
make it clear that the lender is the pri- 
mary beneficiary of the policies, with 
the trustee picking up only the balance 
left after the loan is satisfied. 

In deciding on the will or trust as the 

18Matter of Kelley, 251 App. Div. 847, 296 NYS 
(2d) 928 (1987); Friedlander v. Scheer, 1 Misc. 
(2d) 899, 114 NYS (2d) 288 (1952), aff’d 281 App. 
Div. 808, 118 NYS (2d) 752 (1953); Matter of Kele- 


kian, 1 Mise. (2d) 886, 152 NYS (2d) 205 (1952). 
aff’d 281 App. Div. 877, 120 NYS (2d) 530 (1953). 
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source of payment it should be kept in 
mind that if the wife’s interest is to 
contribute to paying off the debt the 
marital deduction may be lost to the 
extent of such forced contribution, if the 
draftsman is not careful. Also to be 
considered is whether the probate estate 
will have sufficient liquid assets to satis- 
fy the debt or the trustee’s claim of 
subrogation. But if not, the trustee of 
the insurance trust could be granted the 
discretionary power to buy estate assets, 
thus avoiding the necessity of having to 
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dispose of closely held stock or other non- | 
liquid assets at a sacrifice and, at the | 


same time, putting the executor in funds 
to pay the loan. 


Payment of Estate Taxes 


The question of where to allow the 
estate tax burden to fall should be con- 
sidered even when the trust is irrevoca- 
ble. because the contemplation of death 
issue may be raised if the insured dies 
within three years after he creates the 
trust, or after paying premiums on the 
policies, and result in inclusion of part 
or all of the proceeds in the taxable 
estate. 


Insurance is exempt from state death 
taxes in some states if it is not payable 
to the insured’s estate. Likewise, there 
would be no executor’s commissions, or 
tax on executor’s commissions, if the in- 
surance were not part of the estate. 
These advantages are often the com- 
pelling reasons for creating an insur- 
ance trust. In those states which grant 
favored treatment to insurance, the 
source of payment of federal estate taxes 
attributable to the insurance will still 
have to be considered unless the taxable 
estate is relatively small. And in other 
states, like New York, where insurance 
owned at death by the insured is subject 
to estate taxes regardless of who the 
beneficiary is, both state and Federal 
taxes will have to be kept in mind in 
deciding on the source of payment. 


If nothing is said in the insured’s will 
about where estate taxes are to be paid 
from, the trustee-beneficiary may have 
to contribute to paying such taxes. This 
will be the result under local law in those 
states which have apportionment stat- 
utes.19 It will aiso be the result in re- 
spect of Federal estate taxes in other 
states under Section 2206 of the Code. 
If this is the result which the insured 
wants, nothing need be said in his will 
or in the insurance trust about paying 
estate taxes. It should be noted, how- 
ever, that if the insurance trust, or 4 
portion thereof, qualifies for the marital 
deduction, then under Code Section 2206 
and under many state apportionment 
statutes the wife’s interest will be ex- 
onerated from contributing. 


19F.g., N. Y. Dec. Est. Law paragraph 124; for & 
thorough discussion of the apportionment problem, 
see Lauritzen, Apportionment of Federal !Ustate 
Taxes, 1 Tax Counselor’s Quarterly 55 (June, 1957)- 
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If the residuary beneficiaries and the 
trust beneficiaries are identical it makes 
no substantial difference who pays. But 
if they are different, or their interests 
vary, the problem could be acute. As in 
the case of policy loans, provision can be 
made either way. But what if the state 
law grants a tax exemption for insur- 
ance which is not payable to the estate? 
Perhaps a direction which would obli- 
gate the trustee to pay death taxes could 
lead to an argument by the local tax 
authorities that the insurance is includ- 
ible in the taxable estate because it is 
receivable by the trustee for the benefit 
of the estate.2° Instead the client could 
require the insurance beneficiaries to 
bear part of the death tax burden by 
silently letting the apportionment stat- 
utes apply. And if the will directs that 
certain bequests shall pass free of death 


taxes, and is silent as to where death 
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taxes shall be paid from, the propor- 
tionate part of the tax which the ap- 
portionment statute will require to be 
paid by the insurance trust will be in- 
creased. 


Payment of Premiums by Settlor of 
Irrevocable Trust 


(a) Estate tax consequences. Since 
the enactment of the 1954 Code the pro- 
ceeds of a life insurance policy can 
escape Federal estate tax even though 
the insured has paid and will continue to 
pay the premiums. The assignment of a 
life insurance policy to an irrevocable 
trust will keep the proceeds of the policy 
out of the gross estate of the insured, 
and there will be no estate tax payable, 
unless: (1) the proceeds are paid to the 
estate of the insured, or the insured re- 
tains any of the incidents of ownership 
(exercisable either alone or in conjunc- 
tion with any other person),?1 (2) the 
insured-grantor has the right to alter 
or amend the trust,?2 or (3) the trans- 
fer to the trust is made in contemplation 
of death.23 

In making sure that the insured has 
not retained any “incidents of owner- 
ship” it must be remembered that a “re- 

versionary” interest worth more than 5 
per cent of the value of the policy is 
technically an incident of ownership 
which, if not eliminated, would make the 
proceeds taxable in the insured-dece- 
dent’s estate.24 

It has sometimes been suggested that 
independently of the life insurance sec- 
tion of the estate tax law the payment 
of premiums on life insurance by the 
nsured-decedent might afford some basis 
r holding that a transfer of policies to 
an irrevocable trust may be a transfer 
ade in contemplation of death, and 
erefore taxable to the decedent’s es- 
te.25 However, under the 1954 Act 


| trey wo ee 





°Cf., Reg. paragraph 20.2042-1(b). 
‘IRC Sec. 2042. 

“IRC Sec. 2038 (a) (1). 

“IRC Sec. 2035. 

“IRC Sec. 2042. 
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this possibility is narrowed to transfers 
made within a period of three years im- 
mediately preceding death,26 and _ it 
seems extremely unlikely that the mere 
payment of premiums by the insured- 
decedent would cause such transfer 
made more than three years prior to 
death to be susceptible in their entirety 
to the contemplation of death test for 
inclusion in the decedent’s estate.27 How- 
ever, there is the possibility that a por- 
tion of the insurance proceeds will be 
included in the insured’s estate, based 
upon the proportion of the premiums 
paid within the last three years to the 
total premiums paid.?8 It has been rec- 
ommended that to reduce the contempla- 
tion of death danger the beneficiary 
should pay the premiums for the first 
three years following the transfer.?9 


(b) Gift tax consequences. The as- 
signment of a policy to an irrevocable 
trust without consideration is obviously 
a gift. Where life insurance premiums 
are paid by one who does not own the 
policy a gift is complete at the time of 
the payment.3° This is the rule even 
though the assignee or beneficiary must 
survive the insured to receive the bene- 
fits. 


The general rule is that annual gift 
tax exclusions are not available with 
respect to the initial transfer to the 
trust, or the subsequent payment of 
premiums, because such gifts are of a 
future interest.31 One important excep- 
tion is an insurance trust for the benefit 
of a minor which qualifies under Sec- 
tion 2503(c). The estate tax risk in- 


2%G.C.M. 16932, C.B. Dec. 1936, p. 299; Garrett v. 
Comm., (1950) 180 F. 2d 955. 

28TRC Sec. 2035. 

2If all of the facts and circumstances indicate a 
motive or motives connected with life rather than 
with death the mere payment of premiums by the 
decedent would not constitute a transfer in contem- 
plation of death. First National Bank of Boston v. 
Comm., (1933) 63 F. 2d 685. 

28,iebman v. Hassett, 148 F. 2d 247 (CA-1, 1945); 
Mannheimer, Wheeler and Friedman, “Gifts of Life 
Insurance by the Insured,” Proc. NYU 13th Ann. 
Inst. on Federal Taxation, 247, 260 (1955). 

2Dicus, “Some Implications of the 1954 Code for 
Estate Planning,” 32 Taxes 938 (1954). 

80IRC Sec. 2511; Reg. paragraph 25.2511-1(h) 
(8). 

%1Jesse S. Phillips, 12 TC 216 (1949); Stern, “In- 
surance Trusts,” Proc. NYU 14th Ann. Inst. on 
Federal Taxation, 505, 514 (1956). 


volved in utilizing this type of gift, how- 
ever, is that the ownership of the policy 
could come back to the insured as an 
heir of the minor.32 

Of course, payment of the premium 
by any other than the beneficiary of the 
trust®3 may or may not result in gift 
tax liability depending upon the amount 
of the payor’s total gifts to the benefi- 
ciary for the calendar year in which the 
premium payment is made, and the 
payor’s gift tax status in the particular 
year with respect to his lifetime gift tax 
exemption. Corporations are not subject 
to the gift tax law and, accordingly, a 
payment of premiums by a corporation 
will not give rise to any gift tax lia- 
bility or require the filing of any gift 
tax return — although there may be 
some important income tax consideration 
related to such a payment. 

(c) Income tax consequences. The 
general definition of gross income, to- 
gether with the definition of taxable cor- 
porate distribution, is applicable.34 In 
dealing with this problem it is important 
to remember that the estate tax and the 
income tax swing in separate orbits and 
so it is possible to have both estate and 
income tax consequences with respect to 
the same premium payment. Where one 
pays insurance premiums there may be 
a completed gift and, ordinarily®5 there 
will be no income tax consequences. 
Nevertheless, there are important quali- 
fications to this rule. 

Suppose A deposits a policy of life 
insurance into an irrevocable life insur- 
ance trust created by B, — the policy 
could be on the life of A, B or a third 
party called C. Suppose also that A is 
committed under a binding contract to 
maintain this policy in force during the 
lifetime of the insured. Under these cir- 
cumstances it is quite possible that if 


82Walker, “Use of Life Insurance Trusts in Es- 
tate Planning,” Proc. U.S.C. 9th Ann. Tax Inst., 
489, 497 (1957); Stern, supra, 516. 

33Sidney R. Baer, Memo T.C., P-H 43, 294; Grace 
R. Seligmann, 9 T.C. 191; Cornelia Harris, 10 T.C. 
741. 

IRC Sec. 63; Sec. 61; Reg. par. 1.61-1; Sec. 316. 


But a voluntary payment by a corporation of 
premiums on insurance on the life of a shareholder 
would ordinarily result in a dividend to the share- 
holder, taxable as ordinary income to him. 
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the trustee pays the premium with any 
income which would otherwise be taxable 
to the trust the income actually used 
for the payment of such premium would 
be taxable as ordinary income to A,36 
although if B or C should contribute 
the amount of the premium payment to A 
as a gift and the same is then used 
therefor, there would be no income tax 
consequence to A. 

Where premiums are paid by a cor- 
poration for insurance on the lives of 
its employees they are deductible as 
ordinary and necessary business expenses 
if the corporation is not directly or in- 
directly a beneficiary under the policy 
and if the premiums, when added to 
other compensation paid to the employee, 
do not exceed reasonable compensation.** 
However, premiums paid by the cor- 
poration for insurance on the life of the 
shareholder, payable to his estate or his 


personal representative, are not de- 
ductible.38 
Conversely, whether or not’ the 


premium paid by a corporation will con- 
stitute taxable income to the employee 
or shareholder depends upon where the 


%Mim. 4435, C.B. June 1936, p. 143; Comm. v. 
Stokes, 296 U.S. 551, 80 L. Ed. 889 (1935). See 
also, IRC Sec. 677; Rev. Rul. 57-564, C.B. 1957-2, p. 
328. 

%1G.C.M. 8482, C.B. IX-2 p. 114; G.C.M. 16069, 
C.B. XV-1, p. 84; I.T. 8345, C.B. 1940-1, p. 62. 

Hubert Transfer & Storage Co, 7 T.C.M. 171; 
C. F. Smith Co., 18 T.C.M. 607; although deductible 
if compensation to a shareholder-employee, L. Hy- 
man & Co., Inc., 21 B.T.A. 159. 


NEVADA 


OFFERING EVERY 
STANDARD 


TRUST 
SERVICE 3 


N 


branches throughout Nevada 


NATIONAL BANK 
of NEVADA 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


1002 Bar PROCEEDINGS 





beneficial interest in the insurance is 
held, If the corporation is not the bene- 
ficiary and the person insured is per- 
mitted to designate the beneficiary, then 
the premium payments are taxable in- 
come to the employee-insured.39 Pre- 
sumably this would likewise be the situ- 
ation if the corporation paid premiums 
on policies deposited in an irrevocable 
trust. 


Payment of Premiums by Beneficiary 
of Irrevocable Trust 


(a) Estate tax consequences. An in- 
surance policy on someone else‘s life 
owned by the beneficiary named in the 
policy would be includible in the gross 
taxable estate of the beneficiary at (1) 
the replacement value, if the policy is 
fully paid for, or (2) the interpolated 
terminal reserve value if not fully paid 
for.4° Under present law, the payment 
of the premium by the beneficiary would 
have no bearing on this estate tax lia- 
bility. Therefore, when a policy on the 
life of the grantor is owned by the trus- 
tee of an irrevocable trust, and a bene- 
ficiary of the trust has no ownership 
rights in the policy, the value of the 
policy will not be includible in the bene- 
ficiary’s estate on his death. The same 
rule would apply even though the trust 
beneficiary might also be named bene- 
ficiary in the policy, providing the trus- 
tee as owner of the policy still had the 
right to change the policy beneficiary. 

(b) Gift tax consequences. If the 
beneficiary of an irrevocable trust pays 
premiums on an insurance policy cover- 
ing the life of the grantor which is 
owned by the trustee, such premium pay- 
ments probably will not constitute a 
gift, unless the interests of the other 
beneficiaries are substantial.41 The Tax 
Court in the cited cases held that such 
payment was not a gift since it was 
made by a beneficiary having a substan- 
tial interest in the trust and was there- 
fore primarily made to protect his own 
interest, 


Payment of Premiums by Third Party 


Gift tax consequences. If the premiums 
on a policy covering the life of a grantor, 
which policy 1s owned by the trustee of 
an irrevocable trust, are paid by someone 
other than the grantor of the trust or 
the beneficiaries thereof, such payment 
would constitute gifts to the trust bene- 
ficiaries subject to the $3,000 exclu- 
sion42? and $30,000 lifetime exemption 


Yuengling v. Comm., 69 F. 2d 971; Canaday v. 
Guitteau, 86 F. 2d 303. The same result where the 
employer irrevocably names the insured’s family as 
beneficiary, Comm. v. Bonwit, 87 F. 2d 764. How- 
ever, premiums on group term insurance by an em- 
ployer and on accident and health insurance are 
ordinarily not income to the employees. 

40IRC Sec. 2033; Telegraphic Ruling, July 22, 
1958; Par. 1300.229 CCH Federal Estate and Gift 
Tax Reporter Vol. 1; Estate of R. C. DuPont v. 
Comm., (CA-3, 1956) 233 F. 2d 210, Cert. den. 77 
S. Ct. 100. 

“1Grace R. Seligman, 9 T.C. 191 (1947); Gilbert 
Pleet, 17 T.C. 77 (1951). 

*2Where the trust beneficiaries are not entitled to 


under Secs. 2503 and 2521 I.R.C. When 
the insured dies, no further gift tax 
would be payable under such circum. 
stances. 


This situation is distinguishable from 
that involved in Goodman v. Comm., (24 
Cir. 1946), 159 F. 2d 218, where the 
donor created a revocable funded insur. 
ance trust for the benefit of her children 
and transferred to it certain insurance 
policies on the life of her husband. On 
the death of her husband, the trusts be. 
came irrevocable, and the Court held 
there was a completed gift of the insur. 
ance proceeds at that time. 


Direction to Trustee to Pay Debts, etc. 


If the settlor should die within three 
years, a direction to the trustee of an 
irrevocable insurance trust to make 
funds available to the decedent’s estate 
for debts, taxes and expenses, would 
almost certainly be fatal on the gift in 
contemplation of death issue.43 Once past 
the three-year period, the assets of a 
properly drawn trust may escape the 
federal estate tax in part, if not in their 
entirety. 


A mandatory direction to the trustee 
to pay any of such items will subject 
to estate taxes the total amount required 
for those purposes.44 All of the cited 
cases arose under a former Code section 
exempting from tax all insurance up to 
$40,000 payable to others than the es- 
tate. However, the import of such cases 
is just as applicable under the present 
law taxing insurance which is payable 
to the estate, as well as insurance in 
which the decedent possesses incidents 
of ownership. 


Whenever a beneficiary of an insur- 
ance policy is legally bound to pay taxes, 
debts or other charges’ enforceable 
against the insured’s estate (as would 
be a trustee of an insurance trust under 
a mandatory direction) the amounts so 
paid are taxable.45 Indeed there may be 
some risk, under a mandatory direction, 
that not only the amount of the pay- 
ments would be taxed, but that the en- 
tire insurance trust would be taxed.‘ 


Even local law may determine the im- 
pact of tax, for it has been stated that 
if state law permits creditors to reach 
the insurance, it will to the extent be 


a present unconditional right to the benefits under 
the policy, the $3,000 gift tax exclusion will not be 
available. George B. Caudle, T.C. Memo, 3457 
(1945). See also Comm. v. Warner, 127 F. 2d 913 
(CA-9, 1942); Jesse S. Phillips, 12 T.C. 216 (1949). 
48Sloan’s Estate, 169 F. 2d 470 (CA-2, 1948). 
44Morton, Admtr., 23 BTA 236 (1931); Estate of 
Rohnert, 40 BTA 1319 (1939); Pacific National 
Bank of Seattle, Executor, 40 BTA 128, 137 (1939): 
Mathilde B. Hooper, Admtrix, 41 BTA 114 (1940). 
Reg. paragraph 20.2042-1(b). 
4eThat happened in Morton, Admtr., supra, be 
cause the trust instrument was open to the con- 
struction that the whole of the insurance might be 
used for the estate and because the trustee, which 
was also executor, comingled trust and estate as- 
sets. It also seems that the non-acquiescence by the 
Commissioner in Mathilde B. Hooper, Admtrix, 
supra, was on the ground that the whole amount of 
insurance, rather than the amount used to pay 
debts, was not taxed. (See 1940-1 CB 7, footnote 6)- 
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subject to death taxes.47 In this connec- 
tion see also the discussion dealing with 
proceeds from an exempt pension or 
profit sharing plan. 


There is also a risk that mandatory 
payments from the insurance trust for 
death taxes and administration expenses 
might represent 5% or more of the value 
of the trust assets or insurance, If so, 
the entire trust or insurance proceeds 
could perhaps be taxable on the ground 
that the taxpayer had retained a 5% 


Jreversionary interest which “may return 
Gto him or his estate.’’48 


If there is to be an escape from the 
tax it must be in permitting an un- 


biased trustee to have absolute undi- 
Frected and unrestricted discretion as to 
whether or not any of the trust funds 
j are to be used for estate purposes. Where 
the insurance trust authorized the trus- 
Mtee to pay debts and taxes in the in- 
Jsured settlors estate “to such extent as 
Wit may deem necessary and “if in its 


judgment it would be for the best inter- 


‘ests of the beneficiaries,” it was held that 
“these provisions were permissive only. 
4] Since the trustee had not paid any money 
jto the estate, the insurance was not pay- 
Mable for the benefit of the estate and 
4 not taxable.49 


If the trustee who has full discretion 


A pays any part of the debts, administra- 
4 tion expenses or taxes, some of the above 
|cases indicate that the funds so used 
| may be subject to the estate tax. Never- 
itheless, the Regulations as to insurance 


declare that the tax on insurance pay- 
able to a beneficiary, other than the 
estate (e.g. the trustee of an insurance 
trust), is imposed only when such bene- 
ficiary is “*** subject to an obligation, 
legally binding upon (it) to pay taxes, 
debts, or other charges enforceable 
against the estate ***.”50 Moreover, logic 


¥ would require an escape from tax where 


the trustee has unfettered discretion. 


f In such case the settlor has retained no 
rights. 


Taxation of Funded Trust 


(a) Is income taxable to grantor of 
securities? In the usual case, the an- 
swer seems to be “yes,” whether the ir- 
revocable trust is funded by the insured 


]or the principal beneficiary. The Inter- 
qnal Revenue Code makes specific pro- 
4 visions for both situations, and the cases 
4 are quite consistent. 


The statute5! says that the “grantor” 


i is taxed on the income where it is applied 
jj to the payment of premiums on policies 


‘ ““>routt’s Estate v. Comm., 125 F. 2d 591 (CA-6, 
942), 


“IRC Sec. 2037(a) (2) and (b) (1) as to trusts 
fenerally; Sec. 2042(2) as to life insurance. 


“Old Colony Trust Co., Extr., 39 BTA 871 (1930). 
See also, Estate of Wade, 47 BTA 21 (1942), and 
Estate of Richards, 20 T.C. 904 (1935), aff’d 221 F. 
2d 998 (CA-9). 

Soeg. paragraph 20.2042-1(b). 

5RC Sec. 677(a) (2) and (3). 
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of insurance on the life of the grantor 
(except for charitable gifts), or where 
it is “held or accumulated for future dis- 
tribution to the grantor.” The first pro- 
vision taxes the trust income to the 
grantor if he is the insured. The second 
would tax the income to the principal 
beneficiary since such person is in effect 
the recipient of a holding or accumula- 
tion of income for future distribution to 
himself as the income beneficiary of the 
trust composed to some extent at least 
of the proceeds of the insurance policies 
on the death of the insured.52 


It is not necessary that the trustee be 
directed to use the trust income for the 
payment of the premiums.5? It is simply 
a question of whether it is so used, or 
can be so used.54 On the other hand, 
simply because the trustee is empowered 
to purchase life insurance on the set- 
tlor’s life does not make the income tax- 
able to the grantor,55 at least until 
such insurance is purchased.56 And, 
where there is more income in the trust 
than is currently needed to pay the 
premiums actually deposited in the trust, 
the excess income will be taxed to the 
trust itself.57 


On the technical side it might be 
pointed out that the same treatment will 
be accorded on endowment policies as on 
straight life insurance,58 and the pre- 
miums paid through the use of dividends 
from the insurance companies on de- 
posited policies will not be taxable to 
anyone.59 


(b) Are securities taxable in donor’s 
estate? Some writers have expressed 
concern that the assets of a funded in- 
surance trust may be subject to tax in 
the settlor’s estate under any circum- 
stances.69 Others have considered the 
law to be unsettled but inclined toward 
non-taxability.®! Still another writer be- 
lieves it difficult to justify these doubts.® 
However, all of these writers seem to 
agree that the proceeds of the insurance 
policies themselves would not be subject 
to death taxes if the settlor has properly 
divested himself of all incidents of 
ownership and possibilities of reverter; 
and, actually, the Commissioner has ac- 
quiesced in the holding that the funding 
assets (which produce the income to pay 


52Willson v. Comm., 132 F. 2d 255 (CA-6, 1942); 
Comm. v. Morten, 108 F. Ed 1005 (CA-7, 1940); ef., 
Comm. v. Jergens, 127 F. 2d 973 (CA-5, 1942). 

583Foster, 8 T.C. 197 (1947). But no tax if no 
agreement, Booth, 3 T.C. 605 (1944, acq.). 

54Schoellkopf v. McGowan, 43 F. Supp. 568 (W.D. 
N.Y. 1942). 

55Moore, 39 BTA 808 (1939, acq.); Mott v. Comm., 
85 F. 2d 315 (CA-6, 1936). 

66Stockstrom, 3 T.C. 664 (1944); Rand v. Helver- 
ing, 116 F. 2d 929 (CA-8, 1941, Cert. den.). 

5STWeil, 3 T.C. 579 (1944, acq.); Meyers, 3 T.C.M. 
468 (1944). 

58Heffelfinger v. Comm., 
1937). 

59Chandler, 41 BTA 165, 177 (1940). 

60Lowndes and Kramer, Federal Estate and Gift 
Taxes, pp. 147-148; also 44 Yale Law Journal, p. 
1418, et seq. 

61Stern, Insurance Trusts, 14 Institute on Federal 
Taxation (NYU), p. 514, footnote 29. 

®Walker, Life Insurance Trusts, 9th U.S.C. Tax 
Institute (1957) p. 498, footnote 18. 


87 F. 2d 991 (CA-8, 


the premium) also would not be subject 
to tax in the grantor’s estate.® 


The present fear of estate tax seems 
to stem from a statement in the Regu- 
lations to the effect that the use, posses- 
sion or enjoyment of income from the 
transferred property is retained, and the 
assets are subject to estate tax, to the 
extent that they may be applied toward 
the “discharge of a legal obligation of 
the decedent, or otherwise for the pecuni- 
ary benefit.”®4 But unless the settlor, or 
insured, has obligated himself to some- 
one to do so, he has no legal obligation 
to pay premiums. And it seems unlikely 
that the Commissioner would contend 
that the payment of the premiums is of 
“pecuniary benefit” to the settlor because 
insurance is a part of the family budget, 
the premiums are paid to provide care 
for the decedent’s family at his death, 
and such assured care is of economic in- 
terest to the settlor. 


It is true that support for this posi- 
tion can be found in some of the strong 
pronouncements by the Supreme Court 
as to the advantages of such a trust to 
the insured in a case which sustained the 
constitutionality of Section 677(a) (3) 
and specifically declared that a settlor, 
for income tax purposes, is the owner 


®8First National Bank of Birmingham, Extrs. of 
Sanson, 36 BTA 651 (1937, acq.); cf., Estate of 
Beck, 129 F. 2d 248 (CA-2, 1942). 


Reg. paragraph 20.2036-1(b) (2). 
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(and therefore is taxable on the income) 
of a trust paying the premium on his 
life insurance.® But that case was based 
on a specific provision of the income tax 
law. There is no such specific provision 
in the estate tax law and “If Congress 
intended that payment of premiums on 
life insurance policies * * * should sub- 
ject the corpus of the trust to estate 
tax ***, it would have been more specific 
in the wording of the statute.’’66 


The estate tax problem of the principal 
beneficiary who donates funding assets 
to the trust is just the reverse. Such a 
donation is taxable in the beneficiary’s 
estate because his beneficial rights in the 
trust are something he has reserved in 
his own property.§7 The courts will look 
through form to substance, and impose 
the tax on the owner who retains the 
beneficial interest as in the case of reci- 
procal trusts.68 Likewise, if the plan is 
put through on some sort of reciprocal 
trust arrangement with the settlor, the 
whole trust (and its reciprocal counter- 
part) will be taxed on the respective 
deaths of settlor and beneficiary.®9 


The position of an insured on whose 
life another has purchased a policy, the 
latter having also created and funded a 
trust containing such policy, is much 
the same as that of the settlor of his 
own trust. But one angle must be care- 
fully watched. Although a wife may 
purchase the insurance, create the trust 
and fund it, if her right to revoke the 
trust requires the insured’s consent the 
insurance will be included in his es- 
tate.7° 


Clifford Problems Under Funded Trusts 


(a) If settlor is trustee. Under the 
law as it existed prior to the 1954 Code, 
funded irrevocable insurance trusts were 
much more likely to be included in the 
donor’s estate for estate tax purposes 
than similar trusts created today. The 
added danger under pre-1954 trusts lay 
in the payment of premium test. How- 
ever, since that test is no longer a fac- 
tor, the donor of a funded irrevocable in- 
surance trust is confronted with only 
those dangers of having the trust in- 
cluded in his gross estate which are 
faced by all settlors of irrevocable trusts. 
He may act as trustee or co-trustee 
without adverse tax results provided the 
trustees are given no powers which, if 
retained by the settlor, would result in 
having the trust included in his gross 
estate. The practical difficulty lies in de- 
termining what powers can safely be 
given to the trustees if the settlor de- 
sires to be one of them. 


®*Burnett v. Wells, 289 U.S. 670 (1933). 

First National Bank of Birmingham, supra; and 
see discussion in Estate of Beck, supra, showing 
the lack of intent to integrate the income, estate 
and gift taxes. 

Estate of Sinclaire, 18 T.C. 642 (1949). 

*Lehman v. Comm., 109 F. 2d 99 (CA-2, 1940). 

“Estate of Moreno, 260 F. 2d 389. 

™>Comm. v. Karagheusian’s Estate, 233 F. 2d 197 
(CA-2), 1956). 


1004 Bar PROCEEDINGS 


In the light of a recent decision™ it 
would seem inadvisable for a settlor to 
act as a co-trustee if the trustees are 
given broad discretionary powers which 
would permit them to shift the economic 
benefits as between income beneficiaries 
and remaindermen. The court concluded 
that such powers, even though exercis- 
able only in the capacity of co-trustee, 
amounted to a retention of the right to 
designate the persons who shall possess 
or enjoy the property or the income 
therefrom, and warranted inclusion of 
the trust in the settlor’s estate. 


(b) If settlor reserve right to change 
trustee. The settlor may reserve the 
power to change the trustee without ad- 
verse tax consequences but he is taking 
much the same risks as where he names 
himself as a co-trustee. It can be done, 
but it is important that the trustee be 
given no powers which could not safely 
be held by the settlor individually or as 
trustee.72 

The danger of reserving an _ unre- 
stricted power to remove and replace a 
trustee, even though never exercised, is 
illustrated by another recent decision.7 
Although the trustee could make no 
change or amendment which would af- 
fect the distribution of the trust upon 
termination, it could make other changes 
with the consent of the income bene- 
ficiary. The court held that the right to 
remove and replace a trustee under these 
circumstances was “an extremely potent 
power ...” over income, the mere ex- 
istence of which was sufficient to warrant 
inclusion of the value of the trust income 
in the settlor’s estate. This rule does not 
apply, however, if the settlor’s right to 
appoint a successor trustee can be exer- 
cised only upon the resignation or dis- 
qualification of the original trustee and 
such contingency does not occur during 
the settlor’s lifetime.74 


(c) If settlor can alter or amend. 
The settlor may reserve limited rights to 
alter or amend the trust agreement but, 
again, to do so may unnecessarily in- 
crease the risk of having the trust in- 
cluded in his estate. In trusts created 
since June 22, 1936 it is immaterial that 
the settlor does not hold such powers in 
his individual capacity.75 Likewise, the 
fact that the settlor personally, or his 
estate, cannot benefit through the ex- 
ercise of the reserved power to amend 
will not prevent the trust from being 
included in his estate,76 although, con- 
sistently enough, there will not be any 
taxable gift unless and until he relin- 
quishes the power.?7 


State Street Trust Co. v. U. S., 263 F. 2d 635 
(CA-1, 1959). 

7Loughridge’s Estate v. Comm., 183 F. 2d 294 
(CA-10, 1950, cert. den.). 

Van Beuren v. McLoughlin, 262 F. 2d 315 (CA-1. 
1958). See also, Corning, 24 T.C. 907. 

Rev. Rul. 55-393, 1955-1 CB 448. 

™IRC Sec. 2088; Welch v. Terhune, 126 F. 2d 695 
(CA-1, 1942, cert. den.). 

Porter v. Comm., 288 U.S. 436. 

Higgins v. Comm., 129 F. 2d 287 (CA-1, 1942, 
cert. den.). 





Generally speaking, it is wise for a 
settlor to limit his powers of amendment 
to such things as clarifying his inten. 
tions as originally expressed,78 or such 
matters as affect only the administration 
of the trust. The settlor should be cau. 
tious in reserving any right to increase 
the powers of the trustees since to do 
so may be construed as retention of a 
power to change the beneficial enjoy- 
ment.79 


(d) Contingent reversionary interest, 
The settlor of an irrevocable trust should 


resist any temptation to reserve to him. | 


self any contingent reversionary interest 
in the trust property. To do so may un- 
necessarily result in having the full 
value of the trust included in his gross 
estate. 


Under present tax laws®® the trust 
will be included in the settlor’s estate 
where the beneficiary can possess or en- 
joy the property only by surviving the 
settlor and the settlor has retained a 
reversionary interest which exceeds 5 
per cent of the value of the trust im- 
mediately prior to his death. However, 
the possibility of the trust property com- 
ing back to the settlor during his life 
time by inheritance through the estate 
of another person is not a “reversionary 
interest” within the meaning of the law.®! 

Nevertheless, the very nature of the 
insurance trust device is such that the 
beneficiaries can ordinarily possess or 
enjoy the trust property only by sur- 
viving the settlor. It is, therefore, doubly 
important in creating an irrevocable in- 
surance trust to consider the advisability 
of expressly waiving any possibility of 
reverter. Unless there is more than a re- 
mote possibility that all members of the 
settlor’s family may predecease him, in 
which case it may be assumed that he 
would want the property returned to him 
and risk the possibility of having the 
trust included in his estate, it is gener- 
ally advisable for the settlor to name 
successive beneficiaries — with a charity, 
perhaps, as ultimate contingent remain- 
derman. 


Community Property Problems 


In the eight community property states 
the creation of irrevocable life insurance 
trusts may involve estate and gift tax 
problems somewhat different from those 
in the common law states. Despite the 
fact that under Section 2042 of the In- 
ternal Revenue Code payment of pre 
miums by the decedent is no longer in 
itself a ground for inclusion of proceeds 
of a life insurance policy in his gross 
estate, it is still necessary, for both gift 
and estate tax purposes, where a policy 
is transferred to a trust, to determin¢ 
who made the transfer; and this im 


®Theopold v. U. S., 164 F. 2d 404 (CA-1, 1947). 


Fidelity Union Trust Co. v. United States, 126 
F. Supp. 527 (Ct. Cl., 1954). 
SeTRC Sec. 2037. 


S\Reg. paragraph 20.2037-1. 
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volves an inquiry into the ownership of 
the funds from which the pre-transfer 
premiums were paid. 

If all such premiums were paid from 
community funds the policy transferred 
is itself community property, owned 
equally by the husband and wife,8? each 
of whom is considered as the transferor 
of a one-half interest. If the pre-transfer 
premiums were paid in part with com- 
munity funds and in part with the 
separate funds of one spouse, the ratio 
of separate to community funds used 


. will determine the extent to which each 


spouse will be deemed the owner of the 
policy transferred.8% In the absence of 
evidence as to the extent of separate 
funds used, it will be presumed that all 
premiums were paid from community 
funds.84 


Let us suppose that a husband and 
wife own a $100,000 insurance policy on 
the life of the husband, all past pre- 
miums on which have been paid from 
their community funds and all future 
premiums on which will also be paid 
from community funds. If no transfer is 
made, despite the fact that the husband 
is named in the policy as sole successor 
of all incidents of ownership, only $50,000 
will be included in his gross estate.85 
If his wife predeceases him there will be 
included in her gross estate one-half 
of the replacement value of the policy.8® 


Now, let us assume that at a time 
when the replacement value of the policy 
is $40,000 the parties transfer all inci- 
dents of ownership to an irrevocable un- 
funded trust under which the trustee 
is to collect the proceeds on the hus- 
band’s death, invest the same, pay the 
income to the wife for life, and on her 
death distribute the corpus of the trust 
to third persons. It is clear that for gift 
tax purposes the husband has made a 
gift of $20,000.87 The wife has also made 
a gift, but only to the extent that the 
value of her half interest in the policy 
exceeds the value of any consideration 
recognized under Section 2512(b) of the 
Code. The life estate which the trust 
gives her in her husband’s half of the 
trust “res” has been held cognizable as 
a consideration for this purpose.88 


As a result of the transfer of the 
policy to the trustee, assuming it was 
not made in contemplation of the hus- 
band’s death, no part of the proceeds 


Modern Woodmen of America v. Gray, 113 Cal. 
App. 729, 299 P. 754 (1981). 

Prudential Ins. Co. v. Harrison, 106 F. Supp. 
419 (S.D. Cal. 1952); but see Rule v. U. S., 105 Ct. 
Cl. 176, 63 F. Supp. 351 (1945). 

©Reg. paragraph 20.2042-1(c) (5). 

SU. S. v. Stewart, — F. 2d — (CA-9), decided 
June 18, 1959, and reported in CCH Fed. Est. & 
Gift Tax Reporter, Par. 11,884. 

"Pauline W. Tidemann, 1 T.C. 968 (1943). 

“Chase National Bank, 25 T.C. 617 (1955), aff’d 
© this point 259 F. 2d 231 (CA-5, 1958); Comm. 

Siegel, 250 F. 2d 889 (CA-9, 1957). 

“An exception should be noted in the case of 
ornia community funds acquired before July 
927, the effective date of Section 16la of the 
‘ornia Civil Code. 
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“Probably another one of those community property settlements!” 
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will be included in his gross estate; and 
if, because of his payment of premiums 
during the last three years of his life, 
any portion of the proceeds is taxable 
under Section 2035, the amount taxable 
will be reduced by one-half because of 
the wife’s community interest in the 
funds so used. 


What if the wife predeceases the hus- 
band? Will any part of the replacement 
value of the policy at the time of her 
death be included in her gross es- 
tate? There is no direct authority on the 
point, but it would seem that transfer of 
her community interest in the policy was 
one in which, by terms of the trust 
indenture, she reserved a contingent life 
interest, sufficient under Section 2036 to 
make the transfer includible in her gross 
estate.89 And just as that contingent 
life interest in her husband’s half of the 
policy constituted a consideration for 
gift tax purposes under Section 2512(b), 
it would seem that it should constitute 
a consideration for estate tax purposes 
under Section 2043(a), thereby reducing 
to some extent the estate taxes payable 
upon her death. 


If the husband dies first, so that the 
proceeds of the policy are payable to 
the trustee, and then the wife dies, the 
amount includible in the wife’s gross 
estate should be one half the proceeds of 
the policy (for that is the value at her 
death of the property which she trans- 
ferred), less the value at the time of 
that transfer of her contingent life inter- 
est in her husband’s half of the policy. 
This follows from the wording of Section 
2043(a), which speaks of “the excess of 
the fair market value at the time of 
death . . . over the value of the con- 
sideration received therefor by the de- 
cedent.” 


89See marks v. Higgins, 213 F. 2d 884 (CA-2, 
1954) and Comm. v. Nathans Estate, 159 F. 2d 546 
(CA-7, 1947), involving life estates contingent on 
survival of another. 


As a result of the foregoing analysis 
it seems clear that in community proper- 
ty states, unlike the common law states, 
the creation of an irrevocable insurance 
trust, even if the transfer is not in con- 
templation of death, does not completely 
avoid the federal estate tax. The wife’s 
interest in the policy makes her one 
of the transferors, and the benefits re- 
tained therein make the transfer to some 
extent includible in her gross estate. This 
tends to discourage the creation of in- 
surance trusts in community property 
states, but recognition of their useful- 
ness is nevertheless growing. 


[Subcommittee members: Charles 
Claflin Allen, St. Louis, Mo.; Douglas 
Arant, Birmingham, Ala.; Leon B. 
Brown, Los Angeles, Calif.; Eugene J. 
Conroy, Newark, N. J.; Philip B. Driver, 
Philadelphia, Pa.; John R. Golden, Chi- 
cago, Ill.; Robert L. Hines, Charlotte, 
N. C.; J. Fraser Humphreys, Jr., Mem- 
phis, Tenn.; Jerome A. Manning, New 
York, N. Y.; Frank L, Mechem, Seattle, 
Wash.; Harry S. Redeker, Philadelphia, 
Pa.; Robert F. Schwarz, Los Angeles, 
Calif.; Earle T. Spear, Boston, Mass.; 
Lowe Watkins, Nashville, Tenn.] 


A AA 


ELDER’S TRUSTEE & EXECUTOR Co. 
REPORTS GAINS 


The value of trust funds under ad- 
ministration by Elder’s Trustee & Ex- 
ecutor Co., Ltd., Adelaide, reached an 
all-time high of £25,567,834 as of the 
49th annual report date of March 31. 
This represents a gain of nearly £7 mil- 
lion in a decade. The number of new 
appointments exceeded that of any other 
year and new business coming under ad- 
ministration totaled £4,280,440. Gross 
earnings of £172,395 were £15,294 in 
excess of last year’s figure. 
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PENSION AND PROFIT-SHARING TRUSTS 


WILLIAM J. NOLAN, Jp. 
New York, N. Y.; Committee Chairman 


URING THE YEARS 1958-1959 THE COM- 

mittee has worked with the Commit- 
tee on Pensions and Other Deferred 
Compensation of the Section of Taxation 
in connection with studies and proposals 
being made by it for the revision of the 
provisions of the Internal Revenue Code 
of 1954 relating to the taxation of pen- 
sion and profit-sharing plans and trusts. 
The Committee has also worked with 
other Sections of the Association with 
regard to regulating pension and wel- 
fare funds. 


The Committee is currently engaged 
in a project which may lead to the 
preparation of a form of trust agree- 
ment for use under the Self-Employed 
Individuals’ Retirement Act of 1959 
(popularly known as the Keogh Bill) 
if and when that legislation should be 
enacted into law. Various members of 
the Committee have been concerned with 
the preparation of official and semi-offi- 
cial forms for use under the Federal 
Welfare and Pension Plans Disclosure 
Act and state legislation relating to the 
registration and reporting on pension 
and welfare plans. 


Federal Legislation 


The most significant development with 
regard to pension and _ profit-sharing 
trusts during the current fiscal year 
was the enactment on August 28, 1958, 
of P.L. 85-8386 (72 Stat. 997), the Wel- 
fare and Pension Plans Disclosure Act.* 


The President, when he signed the Act 
into law, noted areas in which the Act 
was deficient and predicted that the lack 
of any provision authorizing Govern- 
mental interpretation of the plans would 
result in “chaos.” That prediction of 
chaos appears to have been borne out 
by the experience of plan administrators 
in attempting to meet the publishing re- 
quirements. The Administration has this 
year presented to Congress draft pro- 
visions for revising the Welfare and 
Pension Plans Disclosure Act which 
would give the Department of Labor 
authority to interpret the Act as well 
as give it increased power to enforce 
compliance therewith. 


State Legislation 


No additional States enacted legisla- 
tion in the field of regulation of pension 
and welfare plans during the current 
fiscal year. Revisions in the statutes of 
those (California, Connecticut, Massa- 
chusetts, New York, Washington and 


*Summarized in 1958 Report. 


Wisconsin) already having such legisla- 
tion were made in several instances. The 
year has seen, however, an attempt by 


various State administrators to get to. | 


gether in prescribing the use of a form 
which would comply with the laws of 
the various jurisdictions in an attempt 
to cut down on the paper work required 
in registering and reporting on plans, 
It is to be hoped that the Federal Dis. 
closure Act forms may be combined in 
some manner with those of the States 
so that one form, with perhaps sup- 
plemental sheets, can be used for all 
registration and reporting purposes. 


The Connecticut Legislature enacted 
a bill (L. 1959, P.A. 317) permitting life 
insurance companies to allocate to spe- 
cial accounts any amounts paid by an 
employer in connection with a pension, 
retirement or profit-sharing plan which 
would eventually be applied to purchase 
policies providing retirement and _inci- 
dental benefits. Income, gains and losses 
in each such account are independent 
of any other operations of the insurance 
company, and investments and loans per- 


taining to each account are not subject | 
to the usual restrictions on investments © 


and loans of the insurance company. Of 


significance in this field is the fact that | 


hearings were held before a committee 


of the New York Legislature on a pro- 4 


posal to permit life insurance companies 
to act as trustee of funds under pension 
or retirement plans where such funds 
were to be used to purchase annuities. 
No action was taken on that proposal. 


During 1959 California, Kansas, Mon- 
tana and New Mexico enacted legislation 
exempting from the rule against per- 
petuities pension and _ profit-sharing 
trusts, 


[Committee members: Donald C. Alex- 
ander, Cincinnati, Ohio; Cecil P. Bron- 
ston, Chicago, Ill.; Francis H. Fairley, 
Charlotte, N. C.; Paul E. Farrier, Chi- 
cago, Ill.; Richard H. Forster, Los An- 
geles, Calif.; Edward S. Hand, New 
York, N. Y.; Robert H. Jamison, Cleve- 
land, Ohio; J. Henry Landman, New 
York, N. Y.; Hover T. Lentz, Denver, 
Colo.; Denis B. Maduro, New York, N. 
Y.; Oscar T. Martin, Springfield, Ohio; 
Edwin S. Phillips, Buffalo, N. Y.; Leroy 
E. Rodman, New York, N. Y.; Edward 
H. Schlaudt, New York, N. Y.; Joseph 
L. Seligman, San Francisco, Calif.; Nor- 
man Stallings, Tampa, Fla.; William K- 
Stevens, Chicago, Ill.; Gordon Todd Wal- 
lis, New York, N. Y.; Harry F. Weyhet; 
New York, N. Y.; Horace A, Young, 
Chicago, IIl.] 
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PROBATE AND ESTATE ADMINISTRATION 


Informal and Consular Administration 


INFORMAL ADMINISTRATION OF 
ESTATES* 


_ LAWYERS ARE FAMILIAR WITH 
statements to the effect that formal 
proceedings for the settlement of an es- 
tate are never necessary if all parties 
concerned can agree to dispense with 


‘\them, and that family arrangements for 
‘this purpose are favorites of the law. 


This attitude, expressed at one time 
or another by most of our state courts, 
must be in accord with the sentiments 
of many members of the public, who 
have entered into family agreements dis- 


'| posing of decedents’ estates without the 


formalities of administration, and, prob- 
ably more often than not, without the 


| benefit of legal advice. The frequency 


and practical effectiveness of this re- 
sort to informal settlements are not 
fully known, for it is only as they have 
become involved in subsequent litigation 
that there has been occasion for judicial 


7 discussion of their validity in a particu- 
‘j lar instance. 


Studies that have been made suggest, 
however, that there is an average of one 
in four deaths that results in formal 
administration.1 To some extent, of 
course, this absence of administration is 
due to infancy or positive lack of assets. 


; Again, the extent to which the absence 


of administration is due to the effective- 
ness of devices to avoid it, is not within 
our knowledge. We refer to such devices 
as joint ownership, gifts inter vivos, 
trusts, including Totten Trusts, and 
other informal and possibly dubious 
methods of avoidance of administration. 
Professor Atkinson has concluded that 
administration left more than a “trifling 
amount” of property passing by succes- 
s10n. 

To what extent the interest of laymen 
in estate planning is directed against 
What they conceive to be needless ad- 
ministrative delay and expense, and to 
what extent it is directed against avoid- 
ance of taxes, is difficult to generalize 
about. While careful estate planning 





*This portion of the Committee’s report was de- 
livered orally by the chairman who gratefully ac- 
knowledges the valuable research assistance of Jack 
W. Plowman, Esa., of Pittsburgh, Pa., recently Edi- 
tor-in-Chief of the University of Pittsburgh Law 
Review. 

\tkinson, Handbook of the Law of Wills, Sec. 
103 (2 ed. 1953). All references to Atkinson in this 
ver are to the foregoing section of that treatise. 
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CHARLES A. WOODS, JR. 
Pittsburgh, Pa.; Committee Chairman 


may largely eliminate both administra- 
tion and inheritance taxes, a family set- 
tlement is in a lesser category: it may 
succeed in avoiding administration, but 
it cannot properly eliminate inheritance 
taxes, although it may be harder for the 
tax authorities to locate assets and dis- 
tributees to collect payment. Our problem 
here is one that arises when it is too 
late to consult the estate planner: the 
individual has died, and has left per- 
sonalty of various kinds. To what extent 
can administration be avoided by a fam- 
ily settlement? 

We review here briefly just some of the 
problems that are involved in family 
agreements of this kind. Little, if any- 
thing, can be added to the exhaustive 
research and analysis of Professor Basye 
in his monograph “Dispensing with Ad- 
ministration” published in the bound vol- 
ume of the Model Probate Code,” or to 
the shorter analysis by Professor Atkin- 
son in his Handbook on Wills, or other 
authorities that can be consulted. 


Our paper does not deal with settle- 
ments of will contests, or of disputes over 
the construction of wills, nor will we 
do more than mention, in passing, the 
difficulties created in many states by 
family settlements disposing of testate 
estates, with or without probate, con- 
trary to the terms of the will. These lat- 
ter agreements dealing with wills, par- 
ticularly if for their suppression, present 
further serious difficulties and could be 
invalid in various jurisdictions, Nor will 
we discuss problems of title to realty 
where there is no administration, chiefly 
because the field has been so thoroughly 
covered by Professor Basye® and others. 

The purposes of estate administration 
can be summarized in one sentence with- 
out omitting anything fundamental: (1) 
to collect the assets of the deceased; (2) 
to pay his debts; and (3) to distribute 
the residue to the heirs or legatees. Gen- 
erally speaking, it would appear at first 
blush that if administration is not needed 
to perform any of these functions, it is 
not needed at all. Yet troubles do arise. 


First FUNCTION 


The collection of personalty usually 


2Michigan Legal Studies, Problems in Probate 
Law including a Model Probate Code, 557 (1946). 
This monograph was also published in 44 Mich. L. 
Rev. 329 (1945). 





presents no problem if it consists only of 
tangibles in the possession of the family 
or obtainable without suit, or of other 
assets obtainable without suit. But where 
there are tangibles in the possession of 
uncooperative third persons, or claims or 
debts to be collected, and suit must be 
brought, a critical question arises: in 
the absence of an administrator, who has 
title such as will warrant suit to col- 
lect the assets? Most states recognize 
that title to a decedent’s personalty is in 
his personal representative, and, when 
appointed, the title relates back to the 
date of death. Some of our courts adhere 
strongly to this title concept, allowing 
few exceptions where the heirs may 
bring suit, but there are also many de- 
cisions which recognize situations per- 
mitting the heirs to sue. 


In those cases where defendants have 
raised the title objection, it has not 
usually been of any help for the heirs 
to allege under oath that there are no 
debts. Ex parte statements of this sort 
are not as a rule accepted by the courts, 
as possible creditors of the deceased are 
not parties. But where there has been a 
long lapse of time, or a statute of limi- 
tations (or one barring claims against 
the estate, or one barring administra- 
tion) has in some manner run against 
creditors of the decedent, many courts 
have then found the title problem not 
to be so difficult, and have shown a 
willingness to rule that the debtor can 
safely pay the heirs without fear of a 
later suit. This has also been found in 
cases where the court was convinced that 
there could be no debts due to the in- 
fancy or lack of capacity of the deceased, 
or because of the exempt nature of the 
assets involved in the suit. 


A likely explanation of these cases 
is that they adopt the position that title 
passes to the administrator chiefly as a 
means to an end, and not as an end in 
itself. Thus where there is no question 
as to identity of heirs, and the court 
is satisfied under the precise fact situ- 
ation that creditors are barred if they 
exist at all, the second function of ad- 
ministration, that of protecting creditors’ 


®Basye, Determination of Heirship, 54 Mich. L. 
Rev. 737 (1956); Basye, Proof of Succession to 
Land Under the New Missouri Probate Code, 35 
Univ. of Kan. City L. Rev. 67 (1957). 
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rights, has been served, and the theory 
of title to assets is not insurmountable. 
So we may say of such cases that if the 
taking over by the heirs of the first and 
third functions of administration does 
not prejudice the second function, that 
of paying debts, then the difficulty as to 
title may disappear. 


SECOND FUNCTION 


Normally the existence of creditors is 
determined by the customary advertising 
incident to the grant of letters. It would 
then appear that in the absence of ad- 
ministration the existence or non-ex- 
istence of claims against the estate can- 
not definitely be determined, at least un- 
til some period of limitations has run. 
As a rule, if the state is one where the 
statutes of limitation or other statutes 
run against and bar creditors in the 
absence of administration, then claims 
which were in existence against the de- 
cedent at the time of his death would 
be barred after such time. But this is 
not the law of all states, 


A number of states toll the statute of 
limitations until a personal representa- 
tive is appointed; some states toll the 
statute for a period of time after which 
it begins to run again. Others give ex- 
tensions on claims not barred at time 
of death. However, some bar creditors 
unless letters are granted within a cer- 
tain time. Another type of statute limits 
the time in which creditors may demand 
administration. 

Speaking generally, and with the major 
exceptions just noted, the statutes bar- 
ring claims appear to be of uncertain 
assistance in a family settlement of an 
estate, as against debts of deceased ex- 
isting at his death. In addition are prob- 
lems of unmatured claims, contingent 
claims, and taxes. The laws of the par- 
ticular state must be consulted to pin- 
point how they ‘would be affected by a 
family settlement. 

From the discussion of the problems 
of title and protection of creditors, we 
can observe that a family settlement dis- 
pensing with administration is a very 
dubious type of arrangement, at least 
until all rights of creditors in the assets 





are barred. In view of the length of time 
that claims against the decedent will con- 
tinue to survive, in many states, where 
there is no administration, it is impos- 
sible, except in a limited group of cases 
or states, to satisfy a court that there 
are no creditors. 


THIRD FUNCTION 


It would seem that a family settlement 
attempts to combine the function of dis- 
tribution to the heirs with that of col- 
lecting assets. So unless there is uncer- 
tainty as to who are the heirs, the set- 
tlement may replace this third function. 
While there can indeed be questions of 
identity of heirs, the problem does not 
seem to give the courts the difficulty that 
concerns them when the question of 
creditors is raised. 

With this background, one may realize 
why Professor Atkinson’s statement of 
minimum conditions so limits the field 
for such arrangements. His summary is 
this: 


“Particularly if there is no will, and 
if there is no controversy as to who are 
the heirs at law, and they are of full age 
and agreeable to a division of the de- 
cedent’s property in a certain manner, and 
the deceased’s property consists entirely of 
tangible personalty or money or other 
interests or claims which may be reduced 
to possession without legal action, and 
there are no claims against the deceased 
or the debts are satisfied by the heirs, and 
neither a public administrator nor any 
other person petitions for administration, 
there need not be official administration 
and the decedent’s property can be in- 
formally divided.” 


LEGISLATIVE SANCTION 


In a very few states the legislature 
has in effect placed its approval upon 
family settlements, and provided a means 
whereby the heir can avoid administra- 
tion. This legislative approach to a doc- 
trine that is only judicial elsewhere is 
familiar to lawyers of Alabaina, Georgia, 
Illinois, Kentucky, and Texas. And 


Louisiana has its own civil law approach 
to succession. d 

But this type of legislative relief from 
administration is not of assistance in 
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most of the other states. Many of oy 
states, however, permit the avoidance of 
administration, or greatly reduce its com. 
plications, in cases of small estates, the 
maximum value varying widely. The 
methods provided for handling theg 
small estates also are of a wide variety, 
Then again another approach to the 
problem has been taken in legislation 
permitting informal transfers of certain 
types of property, such as bank accounts, 
wages, automobiles, and other miscel. 
laneous items, usually in limited amounts 
or values. 





These small estates acts are a good 
start, and some go a long ways, in meet. 
ing public demand for expeditious ad. | 
ministration. To the extent that the 
problem of small estates versus de. 
lays and costs has been presented to the 
various legislatures, it is a proper solu. 
tion to avoid or limit administration by 
this approach. 














The Real Property, Probate and Trust 
Law Section has been in the forefront 
of organizing studies to determine the 
nature of the problem of small estate; 
and the types of statutes that should be 
devised to meet it. The research that 
preceded the drafting of the Mode 
Probate Code is embodied in the bound 
volume of that work. Later came the 
Model Small Estates Act approved by 
the Conference of Commissioners on Uni- 
form State Laws, the result of study 
by a committee headed by Judge Frei 
T. Hanson with Professors Basye ani 
Simes as draftsmen. These Model Acts 
contain several approaches to the prob- 
lem of small estates, as to procedures and 
as to recommended top limits. 




















We conclude, then, that family settle 
ments, although endorsed in general 
terms by the courts of nearly all states, 
have in them basic difficulties centering 
around the rights of creditors and of 
title to personalty. Hence any family 
settlement of an intestate estate will re 
main very dubious and undependable ur- 
til statutes barring creditors have ru 
their course. Apart from the few states 
which have provided for them by statu- 
tory methods, we cannot in general ret- 
ommend family settlements as a proper 
means of avoiding administration unless 
they can meet the tests laid down by 
Professor Atkinson. 













The only relief against administration 
that may be depended upon in mos 
states lies in the small estates acts. Her? 
is an opportunity as well as a challenge 
for the bar. Much can be accomplished 
in the way of developing public good wil 
and understanding if these legislatively 
approved short cuts are called to publit 
attention. Doubtless many of the publit 
are not aware of these laws. If the value 
limits are too low in a given state, 
the short cut procedures laid down seell 
unnecessarily complicated or inflexible, 
these matters should be brought to the 
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attention of the legislature through the 
ganized bar, 


In this connection, the Model Probate 
ode and the Model Small Estates Act 
should be considered. Both acts should 
have wider study among the bar and 
preater availability to members of the 


This committee stands ready to help 
in improvement of methods to relieve the 
ourts and the bar so far as possible of 
he charges of unnecessary delay and 
xxpense in the handling of decedents’ 
»states. 


CONSULAR ADMINISTRATION OF 
ESTATES INVOLVING FOREIGN 
NATIONALS* 


On December 17, 1956, the Secretary 
pf State requesed the American Bar 
Association to study the draft of a pro- 
posed Article 6 on Consular Powers in 
Estates for a series of new treaties with 
foreign countries. This was referred to 
this committee and a report was made by 
a sub-committee which appeared in Part 
I of the 1957 Proceedings of the Section 
at page 47. A further report was made 
by this committee which appeared in 
Part I of the 1958 Proceedings at page 
52. 

After the original draft of proposed 
Article 6 (see 1957 Proceedings) a new 
draft was submitted informally to the 
Chairman of this committee (see T&E, 
Oct. ’58, p. 910 for text of this draft). 
At this moment it is possible that a 
third or later draft may be under con- 
sideration. However, since any later 
draft may be the subject of pending 
negotiations with representatives of for- 
eign countries it may well be that these 
would be considered confidential at this 
stage subject to the submission sf a 
final draft by the Department of State. 


Accordingly, at this point we deem 
it best to deal with the matter in the 
broader sense, subject to the submission 
of any further revised language at a 
later date. 


A brief summary of proposed Article 
6: Estates follows} 


(1) Provides that the Consul of the 
foreign country shall receive notice of 
the death of a national who dies in the 
receiving State where there is no known 
heir or executor here. 


“(2) A eonsular officer of the send- 
ing State may, within the discretion of 
the appropriate judicial authorities and 


*This portion of the report does not bear the con- 
currence of H. R. Rooks, who differs with the views 
expressed therein. 


jKeciprocal rights would be given to American 
Consuls in foreign countries. However, it is well- 
wn that American Consuls have no desire to 
take an active part in administering estates abroad 
although they perform the useful function of taking 
custody of the property of American citizens abroad 
temporarily subject to proper administration there- 
of a‘ a later time. 
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if permissible under the laws of the re- 
ceiving State: 

“(a) take provisional custody of the 
personal property left by a deceased na- 
tional of the sending State, provided that 
the decedent shall leave in the receiving 
state no heir or testamentary executor 
appointed by the decedent to take care 
of his personal estate; 

“(b) administer the estate of a de- 
ceased national of the sending state who 
is not a resident of the receiving state 
at the time of his death; who leaves no 
testamentary executor, and who leaves 
in the receiving state no heir, provided 
that if authorized to administer the es- 
tate, the consular officer shall relinquish 
such administration upon the appoint- 
ment of another administrator or upon 
the petition of heirs having the majority 
interest in such estate; (matter in italics 
added in a subsequent draft). 

“(c) represent the interests of a na- 
tional of the sending state in an estate 
in the receiving state, provided that such 
national is not a resident of the receiv- 
ing state.” 


(3) Authorizes the Consul to receive 
for transmission to his national shares 
of estates, payments under workmen’s 
compensation laws “or similar laws, and 
proceeds of life insurance policies” sub- 
ject to certain conditions. 

(4) Provides that the Consul in per- 
forming the foregoing functions shall be 
subject to the laws and jurisdiction of 
the authorities of the receiving State in 
the same manner as though he were a 
national of the receiving State. 


The Consular Law Society of New 
York adopted a resolution on March 25, 
1959 in which it recommended the fol- 
lowing language :— 


“A. A consular officer of the sending 
state may, if not prohibited by the laws 
of the receiving state, upon proper appli- 
cation therefor, administer the estate of a 
decedent who leaves no heir or testa- 
mentary executor in the receiving state 
and all of whose heirs are nationals of 
the sending state in the absence of an 
application for such administration by a 
person having superior rights thereto un- 
der the laws of the receiving state. 


“B. Whenever a consular officer ac- 
cepts the office of administrator of an es- 
tate under the provisions of Paragraph A, 
he subjects himself in that capacity to 
the jurisdiction of the court or other 
agency making the appointment for all 
necessary purposes to the same extent as 
if he were a national of the State by which 
he has been received.” 


The Sections 2(b) in each of the first 
two drafts relate to the ancillary ad- 
ministration of estates of a “deceased 
national of the sending state.” The pro- 
posal of the Consular Law Society is 
broader and would include both original 
administration and ancillary administra- 
tion under the phrase “administer the 
estate of a decedent.” It must be borne 
in mind that only a few states have 
separate forms of ancillary proceedings 
so designated and most states lump both 
original and ancillary forms under the 
single designation of “estate administra- 
tion.” 


It is most important that any final 
draft be closely scrutinized for the fol- 
lowing reasons :— 


(1) The language used may repre- 
sent the expression of public interna- 
tional law but it is quite different from 
the forms of legislation as enacted by 
the States. The rights given or taken 
away are embodied in diverse State laws 
and not in Federal statutes, Accordingly, 
there is wide disparity in the draftsman- 
ship and a lack of exactness in the treaty 
language proposed, 

(2) The Senate is called upon to ap- 
prove a proposed international treaty 
which directly impinges upon matters of 
the substantive and procedural law, of 
States which heretofore have been re- 
served exclusively to them. 

(3) In trying to legislate in the form 
of a treaty in the field of estates for 
fifty different State jurisdictions, lan- 
guage becomes exceedingly important in 
view of the variety among the States, 
both as to substance and procedure of 
the law of estates. 

With these preliminaries out of the 
way we come to the main question from 
the point of view of American lawyers, 
judges, legislators and administrative of- 
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ficials of the fifty States, namely:— 
Shall the foreign consuls of a hundred 
countries more or less be given the right 
to apply for and receive appointment as 
administrators of estates in the United 
States of either (1) a deceased national 
of the foreign country, or (2) a national 
of the foreign country or a United States 
citizen in cases where there is no resi- 
dent next-of-kin and some or all of the 
next-of-kin are nationals of the consul 
in question? 

This question can be further broken 
down into cases where the decedent is 
domiciled in the United States, which 
would mean an original administration, 
or where he is domiciled in a foreign 
country but leaves assets here which call 
for an ancillary administration whether 
or not so designated by the procedural 
forms of the several States. 

Both of these fields can be still further 
broken down into an endless variety 


(a) depending upon whether the 
decedent is a United States citizen or 
an alien, 


(b) whether he is domiciled in 
State A where letters are to be ex- 
tracted or whether he is domiciled in 
State A but leaves assets in State B, 


(c) whether some of his next-of- 
kin are aliens or United States citi- 
zens and whether they are residents 
or nonresidents of the particular 
State, 


(d) in ancillary cases where the 
decedent may be a citizen of country 
A but be domiciled in country B and 
leaves assets in the United States. 


It is submitted that the language in 
in each of the three drafts above quoted 
fails to take into consideration many of 
the possibilities and in fact would pre- 
sent many difficult questions of construc- 
tion of a jurisdictional nature and other- 
wise. 


Where the Congress legislates on a 
matter of Federal concern it can lay 
down a single law to which all citizens 
must conform. However, where it at- 
tempts by treaty provisions to invade a 
highly specialized field such as the law 
of estates or any other subject hereto- 
fore exclusively reserved to the States 
such as real property law, there is bound 
to be an infinite amount of confusion 
and conflict. For these reasons we run 
into the almost insuperable question of 
language which raises grave doubts as 
to the validity and propriety of such pro- 
posals, 


The Consular Law Society in support 
of their proposed language states in its 
resolution that: 


“It is important that a Consul who is 
interested in protecting the rights of all 
persons be given the right to administer 
an estate if no one else can be found 
with a superior interest. If the Consul 
were not permitted to fill this position, it 
is likely that a person with a strictly per- 
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sonal interest, such as a creditor, would 
be appointed administrator. Naturally, a 
creditor whose interest is solely in the pay- 
ment of his debt would not protect the in- 
terest of foreign parties in the estate to 
the same extent as a Consul.” 


The further argument has been ad- 
vanced by the Society that rights of for- 
eign nationals are not given equal pro- 
tection by some of the Surrogates or 
Probate Judges in this country and 
therefore the Consuls must have the 
right to administer such estates. An ex- 
ample given was an instance where a 
Surrogate is said to have compelled 
brothers and sisters abroad, of a de- 
cedent here, to compromise their claims 
and to accept another claimant as one 
of the next-of-kin although they rejected 
his relationship. 


We have serious doubt that the an- 
swer to this would be to give the Consul 
the right to administer the estate be- 
cause he, in such case, would necessarily 
recognize the superior claims of the 
brothers and sisters and would eliminate 
the additional claimant. It appears to us 
that the consul, who can always appear 
on behalf of his nationals, can pursue 
his legal rights in exactly the same way 
as any United States citizen and he 
should litigate his case and take an ap- 
peal if he is not satisfied. 

It has also been suggested that cer- 
tain foreign countries are advancing this 
demand as part of their general nego- 
tiations with this country. In other 
words, it is intimated that the United 
States might be willing to give rights 
to the foreign consuls in respect to 
estates in exchange for certain rights 
or advantages which this country de- 
sires in the field of shipping, for exam- 
ple. It is submitted that it is not a 
proper way to negotiate a treaty for the 
United States to “swap” advantages in 
one field for advantages in an entirely 
unrelated field. This country should 
stand upon its rights in each field and 
give or take in that particular field up- 
on the merits, only depending upon the 
desires of the respective countries in 
such field. 


We now turn to the basic arguments 
which seem to be important in the con- 
sideration of this subject. 


(1) It is understood that the United 
States is engaged upon the revision and 
drafting of an entire series of new 
treaties or conventions on consular rights 
and privileges and there would certainly 
be no objection to standardizing and im- 
proving upon present provisions which 
vary from treaty to treaty. In addition, 
it is understood that the “most favored 
nation clause” will be eliminated from 
treaties which is certainly desirable. 
This committee believes it would be de- 
sirable to draft new provisions which 
would standardize the language embody- 
ing the present rights and privileges of 
Consuls in the field of estates and allied 


matters but for the reasons herein 
stated opposes the extension of foreign 
consular powers in estates and allied 
matters. 


(2) Many disadvantages are involved 
in granting powers to foreign consuls 
to administer estates in this country, 
whether in original administration oy 
ancillary administration or under any 
circumstances. It is entirely unneces- 
sary, for our Probate Courts are highly 
organized and efficient; there is no 
vacuum such as might be in an unciyijl- 
ized country; the estate of any person 
who dies here can be attended to under 
the laws of our several states and there 
is adequate procedure and law to cover 
every situation. To bring officials of 100 
or more foreign governments into the 
framework of our administration of 
estates would be totally contrary to our 
system of administration and of justice. 
The proper position of a foreign Consul 
is to protect the interests of his nationals 
but not to carry on their business in 
this country. Judges and the personnel 
of our courts should not be obliged to 
deal with foreign Consuls in their official 
capacity. If the foreign Consul is un- 
able to assert the rights of his nationals 
then he can retain counsel to do so but 
the Consul should not become part of 
our administrative or judicial processes 
and exercise substantial control over 
payment of creditors, taxes, and distri- 
bution. 


(3) To give foreign Consuls the right 
to administer the assets of their nation- 
als in this country, even where such na- 
tionals die domiciled abroad, is entirely 
unnecessary. The first right to adminis- 
ter an estate rests with the domiciliary 
representative. In many states he can 
select the person whom he wishes to ad- 
minister the assets here or in the al- 
ternative one of the heirs can petition 
for administration here for the person 
he deems best qualified. The appointment 
of an administrator then rests in the 
discretion of the local Probate Court, 
which is where it should belong. The sug- 
gestion that a majority of the heirs 
should be able to appoint or vacate the 
appointment of a Consul is an entirely 
new concept, which we do not find in any 
other branch of the administration of 
estates in any state. The right to ad- 
minister upon private property should 
remain with the representative of the 
estate and not with the foreign govern- 
ment, 

(4) To give the probate judges dis- 
cretion to appoint the foreign Consul 
in ancillary estates is also unwise. The 
Judge must then determine in each case 
whether a foreign Consul has a better 
right than the domiciliary representative 
of the estate or any of the heirs and he 
should not be put in the position of hav- 
ing to choose or deny appointment to 4 
foreign Consul who carries a certain 
air of authority and is likely to be v'gor- 
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Jously demanding. The language as to 
| “discretion” would have to be read in 
} the light of the statutes of the 50 States 
trelating to the appointment of admin- 


istrators. The Pennsylvania Fiduciaries 
Act speaks of priority in granting let- 
ters of administration to certain persons 
jn order “except for good cause.” Would 
the treaty itself be “good cause” for 
preferring the Consul to a spouse, son 


or brother? Similar objections apply in 


the case of original administration. 


(5) 


Intrusion by a treaty upon mat- 


"i ters of substance and of procedure in 
i the field of estates constitutes a rewrit- 
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ing of the laws of the fifty States to that 
extent. A treaty would override and re- 
write the laws of all of the states to the 


| extent that it is in conflict with or sup- 


plies gaps in such laws. There is sound 
reason for opposing treaties which pur- 
port to legislate for all of our States in 
fields such as estate matters, which are 
definitely recognized as reserved to the 
States. If the Congress has no power 
to legislate in this field, then why should 
jt purport to do so under the guise of a 
treaty and without notice to or consulta- 
tion with the legislatures of the affected 
States? 


(6) There is a fundamental question 
whether the Consuls are equipped to per- 
form services authorized in Article 6. 
Many countries have only a very limited 
number of Consuls in the United States. 
To have a Consul in New York, for ex- 
ample, administering a West Virginia 
estate or the Consul in Chicago ad- 
ministering an Alabama estate would 
certainly not be conducive to efficiency 
and would be highly unsatisfactory to 
the Probate Courts. It is always more 
advantageous to have a local party ad- 
ministering an estate where physical as- 
sets are involved, including the opening 
of a safe deposit box, taking possession 
of other property, collecting rents and 
all of the many personal services re- 
quired. The net result would be that the 
Consuls would continually be seeking 
exceptions to their personal attendance 
Where normally it would be required 
from a local administrator. There are 
over three thousand counties in the 
United States and some foreign countries 
have as few as three Consuls in the en- 
tire United States. 

(7) The following general considera- 
tions are also briefly presented :— 


a. Present consular powers in respect 
of estates of deceased nationals of their 
countries are entirely adequate and there 
is not real showing that it is necessary 
to enlarge them in order to cure some ex- 
isting evil. 

b. Cities and counties would lose com- 
missions on such estates, and the States 
would undoubtedly lose large amounts now 
escheated in such estates. Trust companies 
and banks would lose the business of 
handling such estates and this in turn 
would result in the loss of taxes to both 
the Federal and State Governments. 
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c. Public administrators and their coun- 
sel would lose control over the estates of 
foreign nationals. 

d. Legal business in connection with 
such estates would be concentrated in the 
hands of foreign consuls, and American 
attorneys generally would be adversely af- 
fected. 


It seems clear that there is a funda- 
mental disagreement between those who 
advocate the enlargement of consular 
powers and those who would restrict 
them to their traditional scope. There- 
fore, the question goes beyond the par- 
ticular wording of an article of a treaty. 


Judge Cardozo in Matter of D’Adamo, 
212 N. Y. 214, 223, declared that “The 
function of consuls is to preserve dere- 
lict estates.” The key word, of course, 
is “derelict.” A derelict estate obviously 
is one of which no known heir has come 
forward to request administration; in 
such a case, the function of a consul is 
solely that of a temporary custodian. The 
intervention of a consul in such a case 
makes sense, but for a consul to in- 
tervene or intermeddle in an _ estate 
which is not “derelict,’”’ makes no sense 
at all under modern conditions. Today 
practically all banks, trust companies, 
business firms and lawyers have the 
means of ready international contacts 
and communications which make the in- 
tervention of a consul in an estate en- 
tirely superfluous. It seems fair to say 
that the advocates of enlarging the con- 
sular functions in connection with de- 
cedents’ estates are not seeking to rem- 
edy any proven evil but rather to gain 
some advantage at the expense of those 
who normally participate in the ad- 
ministration of such estates. Unques- 
tionably the measures that they advocate 
are subject to the same objections that 


were made to the proposed Article 18 
of the 1949 Consular Convention with 
the United Kingdom which led to the 
withdrawal of said Article. 


RECOMMENDATIONS 


In view of the foregoing the Commit- 
tee expresses its opposition to Section 
2b in the proposed drafts, and likewise 
to the recommendation contained in the 
resolution of the Consular Law Society 
dated March 25, 1959 which would give 
foreign Consuls power to act either as 
administrator or as ancillary adminis- 
trator of an American estate irrespective 
of the nationality of the deceased or any 
of his next-of-kin.* 


[Committee members: Hon. David 
Brofman, Denver, Colo.; George W. 
Cornell, New York, N. Y.; John F. Dil- 
lard, Houston, Tex.; James M. Earnest, 
Washington, D. C.; Stephen K. Elliott, 
Southington, Conn.; John R. Golden, 
Chicago, Ill.; Cedric G. Hamlin, Dallas, 
Tex.; Fred T. Hanson, McCook, Neb.; 
Charles L, Herterich, New York, N. Y.; 
Eugene F. Howard, Toledo, Ohio; Clyde 
E. Jones, Ottumwa, Ia.; Gerald Kane, 
Detroit, Mich.; Harold A. Kertz, Wash- 
ington, D. C.; Lawrence S. King, Detroit, 
Mich.; Robert O. Klausmeyer, Cincin- 
nati, Ohio; Hon. Frank L. McAvinchey, 
Flint, Bich.; William T. McManamon, 
Chicago, Ill.; Joseph F. O’Connell, Bos- 
ton, Mass.; Harry Phillips, Nashville, 
Tenn.; Preston L. Prevatt, Miami, Fla.; 
H. R. Rooks, San Francisco, Calif.; J. 
Quint Salmon, Beaver, Pa.; Lewis M. 
Simes, Ann Arbor, Mich.; Vernon A. 
Swanson, Milwaukee, Wis.; Ralph von 
Briesen, Milwaukee, Wis.] 

*The Committee’s recommendation was approved 


by the Council and membership of the Section at 
the annual meeting. 
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FEES and COMMISSIONS in PROBATE PROCEEDINGS | 
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Survey of Bar Association Schedules 


OST FEE SCHEDULES PROMULGATED BY 

bar associations or by statutes re- 
late the charge to the size of the estate. 
One of the problems under study by the 
Committee is the fluctuation in charges 
between communities. On the one hand 
it is argued that the charges should be 
somewhat uniform for similar services. 
On the other it is contended that charges 
necessarily reflect the economic prob- 
lems of the lawyer in a community; that 
charges in a large urban community — 
where office overhead is high, court pro- 
cedures are more formal and time con- 
suming, the lawyer commutes to work, 
etc. — will be higher than in a rural 
community. 

Another serious problem is the defi- 
nition of the gross estate upon which 
percentage charges are based. The per- 
sonal representative is often required to 
assume responsibility for non-probate 
assets for tax purposes, There is a grow- 
ing feeling that a charge based in part 
upon the value of such non-probate as- 
sets is justified. On the other hand the 
services rendered with respect to such 
assets will vary more widely from estate 
to estate. In one case joint bank ac- 
counts or securities may require only 
the listing of items in a tax return. In 
another hours of time are consumed in 
valuation problems as to joint real es- 
tate or jointly owned stock in a family 
corporation or in establishing the con- 
tributions of the surviving joint tenant. 
Life insurance in one estate may involve 
little or no service; in another a great 
deal of service. 

A number of lawyers have questioned 
the propriety of charging fees to the per- 
sonal representative which are based in 
part on non-probate assets where the 
beneficiaries of the probate estate and of 
the non-probate assets are different. Un- 
questionably the practice is common of 
charging an executor or administrator 
for service rendered in clearing title to 
joint real estate, collecting the proceeds 
of insurance, transferring joint securi- 
ties and bank accounts, all of which are 
technically services rendered to the sur- 
viving joint tenant or to the insurance 
beneficiary. 


Survey of Illinois Bar Schedules 


In an effort to determine what the re- 
cent trends are with respect to these 
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problems and how representative the 
State Bar schedule might be, Illinois 
was selected as a sample state. The Pro- 
bate Act authorizes “reasonable” attor- 
neys’ fees to be fixed by the court. In 
Illinois the State Bar Association is a 
large and active association as is the 
Chicago Bar Association. There are 101 
counties in the state, most of which have 
bar associations, An analysis was made 
of the local schedules to determine to 
what extent the State Bar schedule — 
adopted in 1954 — represented local 
practice. In the State Bar schedule no 
distinction is made between Cook County 
(Chicago) and the other counties of the 
state in the suggested probate rate sched- 
ule although such distinctions are drawn 
in most other parts of the schedule with 
respect to other types of legal services. 

The results were illuminating and, in 
some respects, startling. Sixty-one local 
bar associations responded to the ques- 
tionnaire addressed to them. Six re- 
ported that they had adopted no local 
schedule and followed the State Bar 
Schedule. Ten more reported that they 
had adopted the entire State Bar sched- 
ule without change. Forty-four local bar 
associations had adopted independent 
fee schedules. Even more significant 
were the facts that (1) one of the as- 
sociations which adopted the State Bar 
schedule reported that it was in the 
process of preparing an independent 
schedule and (2) practically all the in- 
dependent schedules submitted had been 
adopted in 1958 or 1959. 


Where Probate Estate Is Opened 


Thirty-four of the local bars dealt 
specifically with the matter of charges 
rendered the personal representative of 
a decedent’s estate. Five had adopted the 
State Bar Schedule without change. The 
other 29 either had different percentage 
schedules, or different definitions of gross 
value or both. 


Illinois State Bar Association 


Gross Value Fee 
$ 3,000 or less _.$ 150 
3,000- 25,000 _. 150+-5 % of excess* 


25,000- 50,000 __ 1250+4%” ” 
50,000-100.000 _.. 2,250+-3 %” ” 
100,000-250,000 3,750+2%%” ” 
Over $250,000 ___ No recommendation 


*To next bracket (throughout these tables). 
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Gross Value — (1) market value of | 
personalty held by personal representa- | 
@ tran 


tive; plus (2) income during administra- 
tion; plus (3) proceeds of sale of real 


estate under court order or testamentary | 


power; plus % of market value of real | 


estate not sold by personal representa- 
tive and not in joint tenancy. “Market 
value of real estate” means market value 
at date of death in excess of mortgages, 
encumbrances and past due taxes there- 
on. 

Additional charges are made for: any 
situation where appearances are required 
in any court other than the Probate 
Court; where any citation or contested 
matter in a Probate Court is involved; 
where services are required which are 
unusual or excessive for the estate of 
the size involved; where services are 
rendered to the estate in connection with 
insurance not payable to the estate, joint 


tenancy property or transfers of proper- | 





Tat RS UE 








ty made by the decedent during his life- | 


time; or where the attorney keeps the 
estate records, attends to the transfer 


of securities or renders services in other 7 


administrative matters which are pri- 
marily the responsibility of the personal 
representative. 


Additional compensation ordinarily is | 


received for services in connection with 
the sale of real estate. 

When the personal representative is 
experienced, the time and labor of the 
attorney often is lessened and, if such 
be the case, that fact should be con- 
sidered to determine whether the figures 
set forth would be a reasonable charge. 


Chicago Bar Association 


Gross Value Fee 
$ 3,000 or less _..$ 260 


3,000- 10,000... 260+ 7 % of excess 
10,000- 25,000... 1-750+5 %” ” 
25,000- 50,000... 15004+4 %” ” 
50,000-100,000 _.. 2,5004+3 %” ” 

100,000-500,000 _.. 4,000+ 2%%” ” 


Over $500,000 __ 14000+2 %” ” 


Definition of “Gross Value’ 
in Illinois State Bar schedule. 


It is contemplated that additional 
charges may be made where services a! 


same a § 


rendered: (1) in a court other than the § 


Probate Court; (2) in a contested mat- 
ter in the Probate Court; (3) in connet- 
tion with the audit, protest or contest of 
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an income or gift tax return filed or lia- 
bility incurred by the decedent or the 
personal representative; (4) in connec- 


tion with the settlement of estate or in- 


heritance taxes with respect to insurance 


I not payable to the estate, joint tenancy 


OA Se ash aL 8 ae oN 


property or a transfer of property made 
by the decedent during his lifetime; (5) 
with respect to problems of valuation of 
property for estate or inheritance taxes 
or to the protest of such taxes; (6) in 
connection with the sale of real estate 


4} pursuant to court order to pay debts, ex- 
@ penses 


of administration or legacies 
charged upon the real estate; (7) to an 


@ unusual degree by the attorney in keep- 


ing the estate records, attending to the 


transfer of securities or in other ad- 
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ministrative matters; (8) which are un- 
usual or excessive for the size of the 


estate involved. 


It is likewise contemplated that 


| charges less than those set forth in the 
foregoing table may be made where the 


services of an attorney are lessened by 


Freason of an experienced personal repre- 
Fsentative or the nature of the assets. 


[Readers interested in any of the local 


Fcounty schedules may request same from 
| TRUSTS AND ESTATES. ] 


The Illinois schedules reflect (1) a 
growing feeling that some portion of 


‘} non-probate assets should be included in 


the gross value of the estate upon which 


Ja percentage is based, (2) a lack of uni- 
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formity in charges, (3) a tendency to 
increased charges and (4) some tend- 
ency to treat the tax proceedings as ex- 
traordinary services, 


Sampling of Other Schedules 


A random sampling of other bar asso- 
ciations reflects some of the same tenden- 
cies. 


Milwaukee Bar Association 


5% on first $10,000 of the gross es- 
tate; 342% on next $30,000; 2%% on 
balance. % of 1% on life insurance pay- 
able to others than the estate. Minimum 
$125. 

Regular probate rates on life insur- 
ance payable to the estate, and such in- 
surance shall be considered as part of 
the gross estate. 

Interest that passes in United States 
bonds payable on death shall be con- 
sidered part of the gross estate for fee 
computation. 

The value of property upon which 
death taxes are claimed on the ground 
of transfer in contemplation of death 
or to take effect in possession or enjoy- 
ment at or after death shall be con- 
sidered as a part of the gross estate 
for fee computation. 

Additional fee on sale of real estate 
with a minimum of $100. 


State Bar Association of Wisconsin 


Fees are computed on the value of the 


gross estate (gross estate defined as 
the full value of the property, real and 
personal, without taking into considera- 
tion any mortgages or liens) plus in- 
crements, gifts made in contemplation 
of death, bonds payable on death and the 
interest that passes where joint property 
is included in the estate proceedings. 


5% on first $5,000; 3% on. next 
$30,000; 244% on balance. Minimum fee 
$100 but not more than 1/5 of the value 
involved. 


Additional compensation shall be had 
for: 

(a) preparation of Federal estate tax 
returns; (b) sale of land proceedings; 
(c) complications arising because of 
taxes; (d) other extraordinary matters. 

A fee of % per cent shall be charged 
on insurance payable to a beneficiary 
other than the estate and annuities, 

Termination of joint tenancy when 
not included in estate proceedings: pro- 
bate rate on % interest that passes — 
minimum $75. 

Termination of life estate $75. 


North Carolina Bar Association 


Fees computed upon inheritance tax 
value of gross personal property re- 
ceived: 

5% of first $10,000; 4% of next 
$15,000; 3% of next $75,000; 2%% of 
next $150,000; 2% of balance in excess 
of $250,000. 
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Sales to make assets and sales by 
guardians: same as partition sales. 


Oregon State Bar Association 


Minimum fee — $125. 

Where the appraised value of an es- 
tate is over $2,400, compensation of the 
attorney should be equal to the amount 
of the statutory compensation allowable 
to executors and administrators, to-wit: 

7% of first $1,000; 4% of next $9,000; 
3% of next $40,000; 2% of excess over 
$50,000. 

Sale of real estate: add not less than 
$100; sale of personal property: add not 
less than $50. 

All property not included in the ap- 
praised value of the estate but reported 
to the state treasurer for taxation pur- 
poses: add an additional fee of 1% 
thereof. 

In the event of preparation of state or 
federal income tax returns or federal 
estate tax returns or of controversy over 
the amount of state or federal taxes, or 
where there are other extraordinary 
services rendered, an additional charge 
should be made. 


Rhode Island Bar Association 


Following percentages of the total es- 
tate reported for Federal or Rhode Is- 
land estate tax purposes: 

10% of first $1,000; 5% of next $4,000; 
4% of next $20,000; 3% of next $175,- 
000; 2%% of balance over $200,000. 

Minimum $100. 

In determining the total estate for 
this purpose, non-probate items should 
be valued at approximately 50%. 

The attorney may properly charge ad- 
ditional compensation for unusual serv- 
ices, such as those involving litigation, 
problems of valuation, disputed tax mat- 
ters and other situations involving an 


unusual expenditure of time, 
legal questions, etc. 


Where Tax Returns Are Prepared 
But No Estate Opened 


A summary of charges recommended 
in Illinois where no probate estate is 
opened reflects similar variations. Here 
the percentage is generally based upon 
the gross value of the assets reported 
for tax purposes. Following is a sum- 
mary of recommended minimum charges: 

Illinois State Bar Association. Inher- 
itance or estate tax return only — % 
of 1% of value of gross estate reported. 
Minimum $100. Both returns — % of 
1% of gross value. 

Ten local bars have adopted this 
schedule. Fourteen show different 
charges. The rest do not deal with the 
problem. 


unique 


Plans for Further Study 


The results of the survey in Illinois 
emphasize the importance of further 
study to determine among other things 
what recommendations may properly be 
made with respect to the problems dis- 
cussed above and whether attempts 
should be made to eliminate local varia- 
tions. The survey demonstrates that 
there is a basic disagreement as to what 
constitutes “ordinary services” to the 
personal representative of a decedent’s 
estate. The factors underlying this dis- 
agreement must be explored in order to 
determine whether some uniform de- 
scription of ordinary services can be at- 
tained. The survey likewise illustrates 
the necessity of analyzing bar schedules 
to determine what property is included 
in the gross estate on which percentage 
schedules operate. 

During the next year the Committee 








The sign of prompt cooperation 
and skilled assistance 


on trust and estate matters 
in Rhode Island. 


15 Westminster Street, Providence 
New England’s Oldest Trust Company 


Founded in 1867 
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should conduct a similar survey in other 
states. It will require the cooperation of 
the members of the Section in assembling 
the data which it requires, particularly 
in the field of estate planning where 
state and local schedules make no recom. 
mendation as to charges, although al] 
had recommended fees for wills — usual. 
ly for wills “in the simplest form” — 
with minimum charges ranging from $3 
to $25. 


In addition to surveying charges where [| 
a probate estate is opened, the Commit. | 


tee’s investigation should cover these 
related problems: 


1) Propriety of basing a fee charged a | 


personal representative in part on assets 
passing outside the probate proceeding 
(joint property, life insurance, etc.), 


2 


— 


opened. 
3) Charges 
services. 
4) Charges 


attorney acts as executor. 


5) Charges for ancillary probate or ancil- | 


lary tax proceedings. 


6) Charges for ordinary services rendered | 


to guardian and conservators. 


Many clients first encounter lawyers | 
in the course of probate proceedings. 
basis for | 
charges for legal services and are fre. | 
quently not sufficiently well informed to | 
comprehend the extent of services ren- | 


They are unaware of the 


dered or the degree of skill required for 
their performance. This is a field where 
the Bar should be particularly sensitive 
not only to the necessity for keeping 
charges fair and reasonable but to the 


need for client education. The use of a 


percentage of the gross estate may bea 
fair and reasonable guide to fees but to 
a layman may appear to be an arbitrary 
commission unrelated to the nature or 
extent of services rendered. 


[Committee members: F. Morse 
Archer, Jr., Camden, N. J.; Willard Bar- 
ry, Cleveland, Ohio; Dallas C. Biggers, 
Dallas, Tex.; George I. Devor, Los An- 
geles, Calif.; Francis H. Fairley, Char- 
lotte, N. C.; James A. Finch, Jr., Cape 


Girardeau, Mo.; Milton Greenfield, Jr, | 


St. Louis, Mo.; Louis R. Harrington, De- 
troit, Mich.; Geo. C. Hoffmann, Spring- 
field, Ill.; Nat M. Kahn, Chicago, IIl.; 
Lawrence G. Knecht, Cleveland, Ohio; 
Wallace M. Mulliken, Champaign, IIl.; 
Nathan Pereles, Jr., Milwaukee, Wis; 
Henry B. Pflager, St. Louis, Mo.; Harry 
Philips, Nashville, Tenn.; Henry L. Pitts, 
Chicago, Ill.; Loyd E. Roberts, Joplit, 
Mo.; James A, Shanley, New Havel, 
Conn.; Gilbert A. Smith, Evanston, II. 
Julius C. Smith III, Greensboro, N. ©: 
Walter B. Smith, Louisville, Ky.; Rober 
Van Horn Tarbox, Minneapolis, Minn.; 
Doane Twombly, Newark, N. J.; Jane 
S. Whitman, Chicago, Ill.; John J. Wil 
son, Lincoln, Neb.] 


TRUSTS AND EsvATES 


Charges for estate and inheritance tax | 
proceedings where no probate estate is | 


for wills and estate planning | 


for legal services where the | 
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WFees and Commissions 


ADMINISTRATORS AND EXECUTORS 


In Re Lieber’s Estate, (Fla.) 103 So. 


; 2d 192. Beneficiary of estate contested 


award of $20,000 made for services of 


Yco-executors and award of $25,000 for 


se rrreenr: 





Jattorneys’ fees in probating estate ag- 
dgregating some $244,000. One of co- 
fexecutors was partner in firm of attor- 


neys which were to collect attorneys’ 


1 fees. 


Supreme Court gave tests to be fol- 
lowed in awarding compensation both to 


‘personal representatives and attorneys. 
In each case, evidence should have been 
}presented to show reasonable value of 


such services to estate, including, in case 
of legal services, testimony of qualified 
members of Florida Bar. Court also cau- 
tioned that double compensation should 


qnot be awarded in cases where legal 
services and services of the personal 
j representatives overlapped. 


In Re Thompson’s Estate, (Cal.) 328 


TP. 2d 1. (9/58, p. 857.) 


Removal of Executor 
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Kolb v. Levy, (Fla.) 104 So. 2d 874. 


Executor Requires Bond 
Naum v. Naum, (N. H.) 143 A2d 424. 


@ Appellant on appeal from probate of 
4 will filed a certified check in the proper 
amount for bond. Check was drawn on 
@his attorney’s law firm and signed by 
attorney who relied on custom permit- 


# probate office that cash bond or certified 


har- | 


yape 
at, 


ing: 
Iil.; 
hio; 


check was sufficient. 

Filing of the certified check was not 
compliance with the statute requiring a 
bond “with sufficient sureties.” The 


@ statute used plain and unequivocal lan- 
@guage and could not be construed to 


Ill; | 


Vis.; 
arty 
'itts, 
plin, 
ven, 

Tll.; 
iG, 
ybert 
inn.; 
Jane 
Wil- 


ATES 


meet the practical situation involved. 
Executor’s Discretion 


In re Bell’s Estate, (Pa.) 144 A 2d 
343. (12/58, p. 1195.) 


Fale v. Leeds, (N. J.) 146 A. 2d 216. 
Part of separation agreement, fol- 
lowed by divorce, set aside certain poli- 
cies for benefit of wife and husband 
agreed that “he will not without the 
wri'ten consent of the wife change the 
ben-ficiary clauses of the said poli- 


*y 
Trus 
refe) 
tatic 


gests of some decisions, previously reported in 
‘S AND ESTATES, are omitted, but the T&E 
nee is given in parentheses following the ci- 
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PAUL E. IVERSON 


Los Angeles, Calif.; Committee Chairman 


cies . . .” Upon death of insured and 
over objection of divorced wife, his ex- 
ecutors voluntarily included the proceeds 
of three policies in his gross estate for 
federal estate tax purposes. After pay- 
ment of the tax, claim was made against 
beneficiary by executors, under the state 
and federal apportionment statutes, for 
reimbursement for the portion of estate 
tax attributable to the insurance. 


Court held executors were entitled to 
such insurance in gross estate, on ground 
that this question involved an issue of 
tax law and should be determined by 
federal courts. Beneficiary could protect 
her interest, either by a claim against 
the government for refund in her own 
name, or if she deemed that she had no 
standing to prosecute such claim in her 
own name, then by calling upon execu- 
tors to file such claim and submitting a 
tender of indemnification for attorney’s 
fees and costs of suit. 


Brack v. Tingley, (Md.) 145 A. 2d 235. 
(12/58, p. 1193.) 


Liability of Executor 


Bauman v. Bauman, (Kan.) 326 P. 2d 
270. Will provided that testator’s chil- 
dren who received land whose value was 
greater than % of total “shall be re- 
quired to pay the executors hereof an 
amount sufficient to make the gifts 
equal.” Thereby, two sons, George and 
Karl, owed but failed to pay $9,000 to 
the executors. The other children, sued 
executors and their sureties for $9,000. 

Sustaining demurrers to complaint, 
court found that under the will, ex- 
ecutors were required to pay $9,000 to 
plaintiffs only after George and Karl 
had paid the executors $9,000. Court sug- 
gested that plaintiffs move the Probate 
Court to direct executor to take ap- 
propriate action for collection. 


GUARDIAN AND WARD 


Guardian’s Powers 


In Re Thaxter, (Me.) 147 A. 2d 126. 
(4/59, p. 399.) 


Jurisdiction to Appoint Guardian 


Fore v. Toth, (Ohio) 155 N.E. 2d 194. 
Father was born in Louisiana and re- 
sided there until entry into Army. Father 
and mother married in Germany and both 
were killed by accident overseas. Neither 
father nor mother was in Ohio at any 
time. The maternal aunt received cus- 
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tody of the orphan from an officer of 
the Army and returned to Ohio and was 
granted the guardianship of person and 
estate of the infant. 


Applicant here, paternal grandmother, 
was awarded guardianship of the person 
in Louisiana. In that capacity she 
brought habeas corpus in Ohio. Peti- 
tioner asserted that Louisiana was juris- 
dictional domicil of the infant as result 
of four propositions: 


1. A married woman takes the domicil 
of her husband by operation of law. 


2. A person’s domicil is not changed 
while he is in military service, unless he 
has most clearly and unequivocally shown 
intent to change it. 


3. An infant’s domicil is that of his 
parents, particularly that of his father. 


4. On the death of both parents, a 
minor takes the domicil of his grandpar- 
ents. 


The Supreme Court sustained the ma- 
ternal aunt’s guardianship. These rules 
were subordinate to “the welfare of the 
child.” It held that Ohio statutes con- 
ferred jurisdiction on Probate Courts to 
appoint a guardian of a “resident” of 
the county, meaning a person who had 
a place of dwelling within the county 
and not necessarily one who was domi- 
ciled. 


HuLuGkaPHIC WILLS 
Execution 


In Re Estate of Jones, (Tenn.) 314 
S.W. 2d 39. Testatrix had made a valid 
formal will but later detached all its 
pages and wrote in her own handwriting 
on the last page, which contained the 
witnessing clause and her signature and 
signatures of the attesting witnesses, 
that she desired all of her property to go 
to a different devisee. Although testatrix 
did not sign the holographic will, court 
held that her signature used originally 
in connection with witnessed will was 
validated as a genuine signature of the 
holograph. The signature for the holo- 
graph did not have to come at the end 
of the will and the typewritten part of 
the original will on the same page did 
not invalidate the holographic will, be- 
cause the typewriting was in nowise 
material to the holograph. 


Testamentary Intent and Revocation 


Poindexter v. Jones, (Va.) 106 S.E. 
2d 144. The document involved read: 
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“Harrisonburg Va. 

August 20, 1953 

“I give all that 1 possess to my beloved 
nephew Hendley Jones 

“Maude R. Snyder” 


It was attacked as not testamentary be- 
cause lacking indicia of animus testandi. 
Court denied probate, taking the view 
that to be probated as a will a document 
must show testamentary intent on its 
face. Evidence aliunde to prove the docu- 
ment was intended as a will could not 
be admitted. The words “beloved” and 
“give” did not have any necessary re- 
lation to death and did not indicate testa- 
mentary intent. 


There were wills in 19388 and 1939 
which were not inconsistent with each 
other. There were holographic writings 
of 1947 and 1950 which impliedly re- 
voked the wills of 1938 and 1939, but 
these 1947 and 1950 papers had been 
cancelled by maker, by tearing off her 
signature. Held, the later “wills” had 
been revoked prior to death. The 1938 
and 1939 wills had not been revoked and 
were admitted to probate. 


Probate Distribution 


In Re Leaver’s Estate, (Pa.) 142 A. 
2d 165. (8/58, p. 771.) 


Conflict of Laws 


In Re McDougal’s Will, (N. J.) 140 A. 
2d 249. Testatrix died in California, 
where she executed a holographic will 
in 1956 providing that realty in New 
Jersey “be sold and divided equal to my 
brothers children, Robert and Walter.” 
In 1935, while a resident of New Jersey, 
she had executed a formal will there, de- 
vising the remainder to the children of 
Walter only. 


HELD: The holographic will, although 
valid in California, was not operative 
on New Jersey real estate, because it 
did not comply with requirements of 
New Jersey Statute. Doctrine of equit- 
able conversion would not apply, even 
though the holographic will directed the 
realty be sold because this would pre- 
suppose validity of the will. State of 
situs of realty determines applicability 
of rule of equitable conversion. 


POWER OF APPOINTMENT 


Exercise of Power 
Matter of Deane, 4 N.Y. 2d 326. (8/58, 
p. 770.) 
TRUSTS 


Profit-Sharing Trust as Spendthrift 
Trust 


Hines v. Sands, (Tex. App.) 312 S.W. 
2d 275. (7/58, p. 697.) 


Charitable Frust 

Cleveland v. Second National Bank 
and Trust Co., (Mich.) 92 N.W. 2d 449. 
Testator left securities worth a million 
dollars in trust for promotion of “char- 
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itable and educational purposes,” setting 
forth his desire that people of Saginaw 
be benefited thereby. Income was to be 
applied annually as follows: 


1. Not exceeding 50% to be donated 
to the Saginaw Welfare League and to 
any of the charitable and social welfare 
institutions or movements, the trustee to 
use its discretion as to which particular 
charitable or social welfare institutions or 
movements were to be benefited; 

2. Not to exceed 30% to be used by 
the trustee to maintain or assist in the 
maintenance “of a good uniformed band 
for the City of Saginaw”; 

3. Not exceeding 20% for educational 
purposes by financing deserving residents 
of the County in any of the public schools, 
colleges or universities of the State. 


Plaintiff attacked trust on ground that, 
although the purpose is set forth as be- 
ing “charitable and educational,’ the 
provisions, particularly in (1) where the 
disjunctive language is used, attempt to 
authorize expenditures for purposes not 
necessarily charitable or educational. 
Court sustained the trust, quoting at 
length from statutory language favoring 
trusts for religious, educational, char- 
itable, and benevolent purposes, and 
pointing out that courts will attempt to 
carry out the intent of the testator in 
creating such trusts. Nor was the lan- 
guage fatally indefinite or uncertain, 
because a measure of indefiniteness en- 
ters into any charitable trust. 


Stock Dividends 


Matter of Fosdick, 4 N.Y. 2d 646. 
(10/58, p. 993.) 


Incorporation by Reference 


Matter of Ivie, 4 N.Y. 2d 178. (5/58, 
p. 506.) 


Rule Against Perpetuities 


Cook v. Horn, (Ga.) 104 S.E. 2d 461. 
(12/58, p. 1196.) 


Per Capita Distribution 


Welch v. Phinney, (Mass.) 150 N.E. 
2d 723. Clause directed trustees to pay 
over principal “to and among the issue 
then living of my said nephews and said 
niece, per capital and not per stirpes.” 
At the termination of the trust there 
were living the following issue of the 
testator’s nephews and niece: 9 chil- 
dren, 17 grandchildren, and 4 great- 
grandchildren. 


HELD: That trust should be divided 
into 30 shares and one paid to each 
of the issue. Where per capita distribu- 
tion to issue is directed expressly, all 
persons of any generation who come 
within the term “issue” should be re- 
garded as direct donees of testator and 
not merely as representing a deceased 
ancestor, and should share equally with 
other such donees. This was particularly 
true in this case where draftsman demon- 
strated in another article of will that 


he knew how to provide explicitly for 
distribution involving the principle of 
representation. ~ 


Inter Vivos Trust as Testamentary 


Denver National Bank v. Von Brecht, 
(Colo.) 322 P. 2d 667. (4/58, p. 394.) 


Investment Discretion 


Commercial Trust Co. of N. J. », 
Barnard, (N. J.) 142 A. 2d 865. Court 
refused to surcharge trustees at request 
of life beneficiaries and remainderme 
who alleged the trust estate was invested 
in tax-exempts yielding average returns 
of only 2.25% to 1.75%. Trustee showed 
that life beneficiaries were in high in- 
come brackets varying from 84% to 
65%, and the trust would have had to 


earn as high as 14% on taxable invest. | 


ments to yield the same return to bene- 
ficiaries. 


Powers of Surviving Trustee 


In re Trimble’s Estate, (Pa.) 140 A. 
2d 609. Testator established trusts with 
five trustees who were directed to ap- 
point a successor to any trustee who 
should die, and he restricted the exercise 
of the absolute, discretionary powers to 
a majority of five trustees. Four of the 
trustees died without any successors be- 
ing appointed and sole surviving trustee 
attempted to exercise powers of truste 
alone, including appointment of succes- 
sor co-trustee, over objection of incom 
beneficiaries. Surviving trustee was held 
without power to exercise other than 
ministerial duties of trust, and Court 
appointed successor trustees to adminis- 
ter the trust with the survivor. 


WILLS AND INHERITANCE 


Alien Inheritance 


Lazarou v. Moraros, (N.H.) 148 A. 2d 
669. Intestate died owning real estate 
in New Hampshire. One surviving rela 
tive was an American citizen and res- 
dent of New Hampshire. The others were 
residents and nationals of Greece. In 
partition proceeding, New Hampshire 
relative claimed sole ownership of real 
estate. Supreme Court upheld his claim. 

At common law, aliens were incapable 
of taking real estate by descent. Al: 
though the right could be conferred \y 
statute, no statute of New Hampshir 
permits an alien to take real estate. In 
consideration of a treaty proclaimed it 
1937 (and being the treaty in effect at 
death of intestate), Court placed great 
weight on opinion of the State Depart 
ment that no provision thereof related 
specifically to inheritance of or su 
cession to property. Court concluded it 
did not confer on non-resident Gree 
aliens the right to inherit real estate it 
United States. 


Construction 


Finley v. Finley, (Tex. App.) 31 
S.W. 2d 478. (2/59, p. 171.) 
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TATES 


Timmons v. Graham, (Ky. App.) 312 
S.W. 2d 357. Testator devised all proper- 
ty to his wife absolutely, but in event 
of her death, any property not disposed 
of by her should go to testator’s brother- 
in-law. Wife predeceased testator and 
on the latter’s death, the heirs contended 
that property should pass by intestacy. 
The court reasoned that the will created 
a consuming life estate in the wife and 
a remainder to the brother-in-law. The 
devise did not lapse but was accelerated 
and passed to the brother-in-law. 


Matter of Carlin, (N.Y.) 6 A.D. 2d 
281. Decedent by will gave use of all her 
property to her husband with the privi- 
lege, in case of necessity, of using as 
much of it for his care and support as 
was required. She gave what remained 
at his death to “my distributees.” She 
was survived by her husband, an uncle 
and several cousins. 

HELD: The date of the husband’s 
death was the date meant by the de- 
cedent for distributees to be determined, 
in which case her uncle and cousins took 
what remained. The Court reasoned that 
if determination were to be made as of 
decedent’s death, the husband would take 
the remainder as well as the life estate 
notwithstanding the clearly expressed in- 
tention to limit his interest to that of 
life tenant. 


Matter of Bloomberg, (N.Y.) 6 A.D. 
2d 132. Decedent created a testamentary 
trust with income to his widow during 
her life and on her death the corpus was 
to be divided, % to his son Myer and 
¥% to others. Myer survived the decedent 
but died ten years prior to decedent’s 
widow, 

HELD: The will did not require sur- 
vival by Myer of the widow in order 
for him or his estate to take his re- 
mainder interest. There was no gift over 
in case of failure to survive nor were 
there any alternative limitations. Fur- 
thermore, failure of the gift to Myer 
would result in partial intestacy. 


Matter of Brew, (N.Y.) 7 A.D. 2d 
364. (5/59, p. 520.) 


Cuppett v. Neilly, (W. Va.) 105 S.E. 
2d 548. Testatrix left to Neilly “100 
shares of General Motors Common 
Stock.” Before death of testatrix, Gener- 
al Motors issued an additional 200 shares 
of stock by way of division of split of 
stock of the corporation. Testatrix sold 
50 of these new shares. 

HELD: Neilly was entitled to 100 
Shares only. A will speaks as of death 
of testator. Testator may by the use of 
Suitable language show that his will 
deals with things as they existed at some 
othr time than his death; e.g. had will 
left to Neilly “the 100 shares of com- 
mo: stock of General Motors that I 
nov. own,” he probably would get all 250 
sha- es, 


Lnowles v, South County Hospital, 
(R...) 140 A. 2d 499. Testator devised 
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the family farm to Knowles upon cer- 
tain conditions, and after his death to 
Knowles’ oldest male heir on the same 
conditions, except that the property “be- 
comes his in fee simple upon his fortieth 
(40th) birthday.” 

Knowles, being over 40 when testator 
died, claimed farm as his in fee simple, 
but Supreme Court ruled that the word 
“his” referred to the oldest male heir 
and not to Knowles himself. Knowles 
having failed to comply with the condi- 
tions, the gift over to his oldest male heir 
failed, and the property reverted to tes- 
tator’s estate. 


In re Metzger’s Estate, (Pa.) 148 A. 
2d 895. (5/59, p. 518.) 


Weiss v. Rheinstein, (N.J.) 142 A. 
2d 104. Testator, a widower with no 
children, made a specific bequest in trust 
for the benefit of his niece and nephew, 
of “all of my entire interest, consisting 
of 10 shares of stock in the Victory 
Grove, a corporation.” At first testator 
owned 10 shares but at the time of his 
death he owned 22 shares. 

Against the contention of a residuary 
legatee, that oniy~10 shares were be- 
queathed to niece and nephew, the Court 
construed the will to devise in trust the 
entire 22 shares owned by testator. His 
intention was to convey “all my entire 
interest.” The words “consisting of 10 
shares of stock” were not a limitation 
but merely descriptive, and should not 
be permitted to override the intention to 
convey his entire interest. 


Ambiguous Devisee 


Hutton v. Hutton, (Miss.) 102 So. 2d 
424. Decedent devised certain lands to 
“Rosalind Gwin Hutton.” Rosalind Gwin 
Johnson (nee Hutton), a daughter of 
testatrix, and Rosalind Gwin Huttor, 
granddaughter of testatrix, each claimed 
to be the devisee. In order to decide 
which was entitled to the bequest, Court 
placed itself, as nearly as might be, in 
position of testatrix when she wrote the 
will, and considered circumstances sur- 
rounding testatrix, terms of the will it- 
self, and competent evidence extrinsic of 
the will. 


Distribution 


In re Hahn’s Estate, (Wis.) 93 N.W. 
2d 862. The bequest of testator’s under- 
taking and furniture businesses includ- 
ing all property and equipment used in 
connection therewith and all stock and 
accounts due or to become due such busi- 
nesses to the manager thereof, was con- 
strued as including the balance in a 
checking account used by the testator 
for both business and personal affairs. 
The business had accounted for the great 
preponderance of the deposits in and 
withdrawals from the bank account and 
a business can hardly operate without a 
bank account. The broad gift of a busi- 
ness was construed as evidencing an 
“intent” to include the bank account used 
by the business. 


Succession of Fischer, (La.) 103 So. 
276. Suit was brought by two surviving 
brothers of the testatrix to have residu- 
ary legacy in will declared invalid on 
ground that residuary legatee, the First 
Church of Christ, Scientist, in Massa- 
chusetts, is an unincorporated associa- 
tion, and hence incapable of receiving a 
donation mortis causa under Louisiana 
law, and also because the legacy is pro- 
hibited by the Civil Code, which nullifies 
a donation mortis causa made to a phy- 
sician or minister who has profession- 
ally attended donor during last illness. 


HELD: Recognition of corporate pow- 
ers possessed by Church under Massa- 
chusetts law does not violate positive law 
or public policy of Louisiana. Legacy 
was not prohibited by statute invalidat- 
ing bequests to doctors and ministers, 
since this does not include a religious 
organization. 


Undue Influence 


In re Knight’s Estate, (Fla.) 108 So. 
2d 629. Testator’s brother, who was asso- 
ciated with him in substantial business 
enterprises, gave instructions for prep- 
aration of will and assisted in procuring 
its execution at a hospital shortly prior 
to testator’s death. Testator’s wife was 
also present at the execution and as- 
sisted in procuring witnesses. Brother 
and widow were principal beneficiaries. 
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Son, a minor beneficiary, contested the 
will on ground that it was product of 
undue influence by brother and widow. 
Summary judgment in favor of widow 
as to her bequest was proper, because 
there is no such thing as a confidential 
relation between husband and wife in 
the law governing will contests. How- 
ever, brother had burden of overcoming 
presumption of undue influence. 


Testamentary Capacity 


In re City National Bank and Trust 
Co. (Estate of Peck), (Conn.) 144 A. 
2d 338. Will devised residuary estate to 
John Gale Forbes, but if he was dead 
then in trust to finance the investigation 
of telepathy among the insane. John 
Gale Forbes was non-existent, and evi- 
dence showed that testatrix had de- 
scribed John Gale Forbes as having ma- 
terialized out of space while she was 
playing with her ouija board. 

Supreme Court of Errors affirmed trial 
court’s right to conclude that the de- 
lusion which she harbored entered into 
and controlled making of entire will. 


Execution 


Pridgen’s Will, (N.C.) 107 S.E. 2d 
160. Will was signed by testator in bed. 
Will was then taken by witnesses into 
adjoining room for convenience in sign- 
ing. Place where witnesses signed could 
be seen from where testator was in bed. 
No evidence was given as to whether he 
did see them sign. 

HELD: The statute did not require 
that testator see signing by witnesses. If 
the testator could have seen witnesses 
sign had he looked, then will was signed 
in his presence, The law requires signing 
in his presence to give the testator an 
opportunity to detect and prevent sub- 
stitution of another will in place of the 
will that he signed. 


In re Pavlinko’s Estate, (Pa.) 148 A. 
2d 528. (4/59, p. 401.) 


In re Hartung’s Estate, (N.J.) 145 A. 
2d 798. This case reaffirmed the New 
Jersey rule that notwithstanding the ex- 
istence of a perfect attestation clause, 
oral evidence of attesting witnesses that 
they attested the will before the testa- 
trix signed it, invalidates the will. 


Disinheritance Ineffective 


In re Munson’s Estate, (Cal. App.) 
330 P, 2d 302. (12/58, p. 1194.) 


Proof of Will and Codicil 


Aven v. Green, (Tex.) 320 S.W. 2d 
660. Proponent introduced will and a 
subsequent codicil for probate. Although 
no proof was made of original will, trial 
court held that proof of a validly ex- 
ecuted codicil, which republished the 
prior will, was sufficient to establish the 
will without further proof. Affirmed. A 
valid codicil which contained a sufficient 
reference to a prior will, operates as a 
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republication of the will insofar as it 
is not altered or revoked by the codicil; 
the will and codicil are then to be re- 
garded as one instrument speaking from 
the date of the codicil. As one instru- 
ment, proof of the codicil is sufficient to 
prove up the will. 


Probate of Copy 


Estate of White v. Davis, (Miss.) 102 
So. 2d 190. Testatrix had her attorney 
draw up an original and two copies of 
her will. The original was initially kept 
with the attorney, but subsequently given 
back to testatrix. When testatrix died 
the original will was not found among 
her effects. A copy of the will was pre- 
sented for probate. 

HELD: While it is true that a re- 
buttable presumption that the will is de- 
stroyed animo revocandi arises when a 
will which cannot be found following 
the death of the testatrix is shown to 
have been in her possession when last 
seen, yet if that will makes a careful 
and detailed disposition of the testatrix’ 
property and nothing happens to make 
it probable that she wishes to revoke it, 
the presumption raised by the disappear- 
ance may be rebutted by slight evidence. 


Codicil to Absent Will 


In re Sapery’s Estate, (N.J.) 142 A. 
2d 707. (3/59, p. 293.) 


Revocation by Marriage 


Czepiel v. Czepiel, (Conn.) 145 A. 
2d 142. Widower with two children by 
his deceased wife, made a will in which 
he left his residence to his children, 
“subject to the restriction that if I 
leave a widow, said widow is to have 
life use of said house and land provided 
that she pay the taxes thereon and the 
cost of maintenance.” The residue he 
left to his children. He remarried with- 
out modifying his will. Residence was 
worth $11,500 and entire estate totaled 
$250,000. Statute provides that if, after 
making a will, a testator shall marry 
and no provision is made in the will for 
this contingency, the marriage “shall 
operate as a revocation of such will.” 

Court found that testator had in mind 
the contingency of a second marriage 
and made a nominal provision for a 
widow surviving him, and held that this 
was all the statute required. Court noted 
that a widow possessed a statutory right 
of election against the will, to have 
a third of the estate set out to her for 
life use in lieu of the meager provision 
for her in the will. (Affd. 151 A. 2d 878; 
10/59, p. 1071.) 


Distribution Where Murder 


In re Wilson’s Will, (Wis.) 92 N.W. 
2d 282. Husband murdered his wife 
whose will provided that the residue of 
estate was to go to the husband, but that 
if the husband should predecease the 
wife, the residue was to go to the hus- 
band’s adult children by a former mar- 


riage. Wife’s next of kin were two gis. 
ters, 

HELD: Legal title to residue passed to 
the husband as_ constructive trustee 
thereof. Supreme Court remanded for 


further proceedings to determine who 
should be the beneficiaries of the con- ; 
structive trust, the heirs of the deceased | 


or the alternate legatees related to the 
murderer, the question to be resolved 
being how the wishes of testatrix would 


best be carried out under the fact situa- 


tion resulting from the murder. 


Ademption 


sv 


# Join 


Walsh v. Gillespie, (Mass.) 154 N.E, | 


2d 906. After execution of will, the testa- 
trix was placed under conservatorship. 


At that time and for some time prior | i 
thereto the testatrix owned 100 shares | 


of DuPont Stock. Conservator sold 50 


shares of this stock and at death of the ~ 


testatrix $10,345 of the proceeds re- 


of | 
to | 


@ rep 


mained unexpended, $1,700 having been | 


used by conservator for maintenance and 


support of testatrix. Petitioner, specific | 
legatee of the 50 shares, asserted a right = 


to the unexpended proceeds. 
Ordinarily a specific legacy is adeemed 


if testator in his lifetime disposed of 


ther 


Tra 
fere 
Stat 


the 
Act 
Nev 


Fisla 


— 


the chattel whatever may have been his | 


sale of property by guardian or con- | 
servator does not work an ademption | 
of the specific legacy, at least so far as 4 
Fthe 
§ Del: 


the proceeds are traceable. Otherwise, 
there would be a disruption of the dis- 
positive scheme of testatrix because of 
fortuitous circumstances beyond her con- 
trol. 


In re Burnetts’ Estate, (N.J.) 140 A. | 


2d 242. Decedent willed her real proper- | 


ty with improvements thereon to her 
husband. At her death condemnation pro- 
ceedings had been pending for over two 
years, and State had actually taken pos- 
session of a portion of the property. 
HELD: Legacy to husband had not 
adeemed. Since there had been no pay- 


ment or tender of any deposit for prop- | 
erty before testatrix’s death, title had | 


not passed and the specific property was 


devisable under her will, Her husband J 


was entitled to the condemnation award 
entered after her death. 


[Committee members: Leroy 6. 
Charles, Chicago, Ill.; Irwin G. Christie, 
Miami, Fla.; Julian D. Clarkson, Fort 
Myers, Fla.; Charles B. Cumings, Flint, 
Mich.; William Taft Feldman, Ballti- 
more, Md.; Pinckney Grissom, Dallas, 
Tex.; E. James Hickey, Rochester, N. Y.; 
Harold F. Lichtsinn, Milwaukee, Wis; 
Samuel Michelman, New York, N. Y: 
Thomas J. Michie, Charlottesville, Va: 
Owen G. Reichman, Salt Lake City, 
Utah; John L. Russell, Alliance, O.; Ray- 
mond T. Sawyer, Jr., Cleveland, 0.; /: 
Nichols Shriver, Jr., Baltimore, Md. 
Robert L. Strong, New York, N. Y: 
John J. Walsh, Jr., Boston, Mass.; J. ®. 
Wilson, El Dorado, Ark.] 
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T A MEETING AT THE STOCK EXCHANGE 
A in New York on September 19, 1958 a 
Joint Committee for the Simplification 
of Fiduciary Transfers was organized 
to direct a legislative program, and 
representatives were appointed! to fur- 
ther the enactment of the Uniform Act 
for Simplification of Fiduciary Security 
Transfers approved by the National Con- 
ference of Commissioners on Uniform 









At the time of preparing this report, 
the following states had enacted the 
Act: California, Colorado, Idaho, Maine, 








Island, Tennessee, Texas, Wisconsin and 
Wyoming. 






It has been introduced in the following 
jurisdictions?: District of Columbia, 
Michigan, Missouri, New Jersey, North 
Carolina, Oklahoma, South Carolina, 
Vermont. 


The Model Act has been accepted by 









Delaware, Connecticut and Illinois. 
The Uniform Commercial Code has 






# been amended to conform to the Uniform 





Act and a program is under way for the 
enactment of the Code. 

A bibliography of articles on the sub- 
ject of simplification is appended. 






Future Program 





Beside the passage of the Act in the 
remaining States and Territories a cer- 
tain amount of missionary work is im- 
portant. The dissemination of a guide 







#to transfer agents seems desirable. 





The members of the bar should be urged 
to protest unnecessary documentation in 






@ transfers that are simplified by the Uni- 





form and Model Acts. A study is under 
way to consider simplification in connec- 
tion with tax requirements, This should 
go forward. 










The New York Stock Exchange, repre- 
sented by John R. Haire, Vice President, 
and Samuel L. Rosenberry, Jr., counsel, 









‘For A.B.A.: J. Stanley Mullin, Chairman, Sec- 
ion of Real Property, Probate and Trust Law, Los 
Angeles; Francis T. Christy, New York; Austin 
Poning, Chicago; Daniel Partridge III, Washing- 
on. 







For Uniform Law Commissioners: James C. 
Dez ndorf, President, Portland, Ore.; Robert 
Braucher, Cambridge, Mass.; Alfred A. Buerger, 
Buffalo; Harry H. Lugg, Rockville, Conn. 

F N. Y. Stock Exchange and Association of 
Stoc! Exchange Firms: R. Michael Charters, Secre- 
tary: William R. Lynch, Assistant Secretary, New 








© report of Committee on Trust and Estate 
‘ation, p. 1020, for later developments. 
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SIMPLIFICATION OF SECURITY TRANSFERS 
BY FIDUCIARIES 


DANIEL PARTRIDGE, II 
Washington, D. C.; Committee Chairman 


and the Association of Stock Exchange 
Firms, represented by R. Michael 
Charters, its Executive Director and 
General Counsel, have furnished a staff 
for the Joint Committee. This staff has 
operated as a clearing house for the 
legislative efforts and performed an es- 
sential function. This Committee is 
grateful for this substantial aid, with- 
out which the rapid progress toward our 
aim would have been impossible. 


[Committee members: Charles J. Bar- 
ry, San Francisco, Calif.; Theodore C. 
Bolliger, Milwaukee, Wis.; Willard R. 
Brown, Miami, Fla.; Charles Bunn, 
Madison, Wis.; Donald J. Burdine, Los 
Angeles, Calif.; Francis T. Christy, New 
York, N. Y.; Alfred F. Conard, Ann 
Arbor, Mich.; Joseph P. Cummings, New 
Rochelle, N. Y.; Robert B. Fizzell, Kan- 
sas City, Mo.; Austin Fleming, Chicago, 
Ill.; Coll Gillies, Chicago, Ill.; Rollin B. 
Mansfield, Chicago, Ill.; Creighton S. 
Miller, Chicago, Ill.; Berto Rogers, New 
York, N. Y.; John J. Schatt, Harrisburg, 
Penna.; Samuel L. Sagendorph, Norris- 
town, Penn.; Alphonso Santangelo, Nor- 
ristown, Penna.; R. E. Sipes, Cleveland, 
Ohio; Millard Vandervoort, Battle Creek, 
Mich. ] 
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(An article by committee member Theodore C. 
Bolliger was to be published in the Wisconsin Bar 
Bulletin. ) 


AAA 


e The will of a Jewish woman who 
sought to reduce her son’s inheritance 
from $40,000 to $1 because he refused to 
divorce his Roman Catholic wife has been 
held invalid. Milwaukee County Judge 
Roy R. Stauff ruled that the will, in pro- 
viding that the son would get his full 
share of the estate if he divorced his wife 
and married a Jewish girl, was against 
the public policy of Wisconsin and there- 
fore invalid. 
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NEW HAVEN 





LEGISLATION AFFECTING TRUSTS AND. ESTATES 


CALIFORNIA} 


Ch. 125: Revises procedure for dealing 
with community and homestead property 
where one spouse is incompetent and ex- 
tends to separate property where hus- 
band is incompetent. 

Ch. 347 & 391: Make numerous 
changes relating to conservatorships, in- 
cluding grant of authority to trust com- 
panies to act as conservator. 


Ch. 708: Adopts Uniform Act for 
Simplification of Fiduciary Security 
Transfers. 

Ch. 907: Amends Sec. 780, Probate 


Code, to increase from $500 to $1,000 
value of real property which may be 
sold on posted in lieu of published notice. 

Ch. 1163: Amends Sec. 1530a, Probate 
Code, to authorize guardian to compro- 
mise suit brought by or against ward or 
estate (as well as by or against guar- 
dian). 

Ch. 1185: Permits executor or admin- 
istrator to sell subscription rights with- 
out court approval. 

Ch. 1258: Reenacts on permanent basis 
the temporary Uniform Supervision of 
Trustees for Charitable Purposes Act 
(which would have expired July 1, 
1959), with some changes including 
specific applicability to charitable cor- 
porations as well as trustees and require- 
ment that copy of any instrument creat- 
ing charitable trust must be furnished 
to Attorney General. 

Ch. 1257 & 1266: Amend Secs. 787 
& 1532, Probate Code, to cover situations 
where property sold by executor, admin- 
istrator or guardian for part cash con- 
sists of undivided interest or less than 
full interest therein. 

Ch. 1273: Amends Sec. 1557.1 to al- 
low court to authorize guardian to join 
with any person (as well as ward’s 
spouse) in purchase of real property or 
interest therein. 

Ch. 1290: Amends Secs. 640, 645 and 
646, Probate Code, to increase from 
$2,500 to $3,500 value of estate which 
may be set aside to spouse or minor 
children without administration, 

Ch, 1869: Revises procedure for ap- 
pointment of guardians under Sec. 1461, 
Probate Code. 

Ch, 1459: Amends Sec. 1405, Probate 
Code, to permit joint and several bond 





*Most legislation previously reported in TRUSTS 
AND ESTATES is omitted here; see Apr. p. 393. May 
p. 515, June p. 626, July p. 719, Aug. p. 800. 

+S.B. 274, reported in July, was vetoed. 
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rather than separate bonds where there 
are co-guardians, and to dispense with 
bond where ward’s estate does not ex- 
ceed $10,000. 

Ch. 1545: Grants State Controller au- 
thority to issue blanket consents to 
transfer bank balances of decedent. 

Ch. 1815: Amends Sec. 709, Probate 
Code, to waive filing of claim respecting 
action for damages brought against de- 
cedent who is insured. 

Ch. 1882: Amends Sec. 162, Probate 
Code, to include general pecuniary lega- 
cies in trust as entitled to bear interest 
after one year following testator’s death. 


CONNECTICUT 


H.B. 3855: Amends Sec. 45-173, vali- 
dating bequests referring to a trust 
document, by eliminating (1) require- 
ment that such document be signed and 
witnessed; (2) disqualification if subse- 
quent amendment of document substi- 
tuted trustee other than corporate fidu- 
ciary authorized to act in Connecticut; 
and (38) provision that trust remained 
subject to jurisdiction of probate court 
only if trustee was nonresident. 

Act 554: Authorizes commissioner of 
motor vehicles to transfer vehicle owned 
by intestate decedent if worth not more 
than $1,000 and other gross estate does 
not exceed $250. 


DELAWARE 


Ch. 121: Adds Sec. 3526 to authorize 
manner in which trustee shall treat, as 
between income and principal, distribu- 
tions in connection with shares of stocks 
applying “prudent man” rule to deter- 
mination of whether such distribution is 
to be regarded as income from an in- 
vestment or diminution of income pro- 
ducing property; new provision also ap- 
plies to future distributions on property 
in existing trusts. 


ILLINOIS 


Ch. 3: Amends Ch. 3, par. 248 to per- 
mit resident of any other state or Dis- 
trict of Columbia, not qualified to act as 
administrator by reason of non-residence, 
to nominate administrator in order of 
statutory preference. 

S.B. 75: Amends Ch. 3, Sec. 162, to 
add grandparents (or their grandpar- 
ents) and great-grandparents (or their 
descendants) as eligible for distribution 
of intestate property before same es- 
cheats. 


S.B. 88: Amends Ch. 120 par. 398 to 
provide that future interests dependent 
upon contingencies or conditions will be 
taxed on assumption that most probable 
of contingencies or conditions will hap- 
pen (instead of being taxed at highest 
possible rate), there may be later deter. 
mination of tax on happening of contin- 
gencies or conditions only if this will 
result in lower tax, in which event ex- 
cess amount paid can be recovered, with- 
out interest. 

H.B. 35: Amends Sections 5 and 14 
of Principal and Income Tax (Ch. 30 
pars. 163 and 172) to provide that in- 
come accruing during administration of 
estate is to be distributed ratably among 
trustees of pecuniary legacies in trust 
and persons entitled to residuary estate; 
legatee of pecuniary legacy not in trust 
is not entitled to interest or income; 
legatee of property specifically be- 
queathed is entitled to net income there- 
from; income accruing during adminis- 
tration from assets sold to pay legacies, 
claims, expenses and the like will no 
longer be considered principal; taxes on 
income of trust estate (including taxes 
on receipts defined as principal) are pay- 
able out of income. 


H.B. 155: Amends Ch. 3, Sec. 478, 
permitting recovery of debts or person- 
alty without administration, to substi- 
tute in necessary affidavit statement that 
will has been filed with Probate Court 
instead of probated. 


H.B. 323: Adopts Uniform Gifts to 
Minors Act. 


MASSACHUSETTS 


Ch. 22: Amends Uniform Gifts to 
Minors Act to include federal savings 
and loan association within definition of 
“bank.” 

Ch. 68: Provides that after ten years 
from recording of conveyance no spouse 
of party making conveyance shall make 
any claim to dower or curtesy in land 
conveyed unless within such _ period 
spouse has recorded in registry of deeds 
notice stating that dower or curtesy may 
be claimed therein; statute applies also 
to conveyances recorded prior to effective 
date but period for recording notice will 
not expire prior to Jan. 1, 1961. 

Ch. 125: Authorizes probate court to 
empower receiver of absentee person, 45 
well as guardian and conservators, 10 
join with other tenant by entirety in 
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conveyance, mortgage or lease of real 
estate. 

Ch. 149: Amends G.L. 190, §3, pro- 
viding that where person dies intestate, 
without spouse or kindred, estate shall 
escheat to Commonwealth, by adding pro- 
viso that estate of member of Soldiers’ 
Home in Massachusetts or Soldiers’ 
Home in Holyoke shall go to legacy fund 


Jor account of home of which veteran 
4 was member. 


MICHIGAN 


Act 239: Adopts Uniform Act for Sim- 
plification of Fiduciary Security Trans- 
fers. 

H.B. 19: Adopts Uniform Gifts to 
Minors Act in lieu of Model Gifts of 
Securities to Minors Act. 

H.B. 401: Amends Secs. 702.60, 702.75 
and 702.78 relating to appointment of 
special (temporary) administrators and 
determination of heirship. 


MINNESOTA 


Ch. 44: Amends Sec, 291.29 (5) to 
provide that register of deeds of each 
county shall render semi-annual reports 


4 to Commissioner of Taxation containing 


statement of any conveyance filed or 
recorded in his office which appears to 
have been made or intended to take effect 
in possession of enjoyment after death 
of grantor. 

Ch. 88: Amends Sec. 48.36 to prescribe 
factors which Commissioner of Banks 
shall take into consideration before 
granting trust powers to State bank, and 
Sec. 48.74 to specify conditions under 
which money deposited in fiduciary ac- 
counts may be used for general banking 
purposes. 

Ch. 429: Amends Sec. 292.04 (6) to 
provide that no part of gift to minor 
donee which complies with Uniform Gift 
to Minors Act shall be considered gift of 
future interest in property. 

Ch. 481: Amends Uniform Gifts to 
Minors Act to permit deposit in savings, 
building and loan association; also 
amends Sec. 51.29 to dispense with re- 
quirement of court order for fiduciary in- 
vestment in shares of such associations. 

Ch. 525: Amends Sec. 525.551 to pro- 
vide for notice to Commissioner of Pub- 
lic Welfare of appointment of guardian 
of mentally retarded, epileptic, dependent 
or neglected persons under his tempoary 
custody. 

Ch. 682: Amends Sec, 291.15 to pro- 
vide that interest shall only be payable 
on unpaid inheritance taxes for six years 
from time tax is due. 


MISSOURI 


H.B. 225: Empowers guardian of 
Spouse to act for his ward, together with 
other spouse, or guardian for other 
Spouse, so as to permit disposition of 
property held by entireties; provides pro- 
bate court procedure for such disposition. 

».B. 121: Relieves persons acting in 


OcroBeR 1959 


good faith with fiduciary from liability 
for participation in breaches of fiduciary 
obligations. 

S.B. 141: Amends various sections re- 
lating to probate code, as follows: Sec. 
473.010, place of probate; Sec. 473.083, 
within which will may be contested and 
procedure therefor; Sec. 473.233, inven- 
tory and appraisal of probate estate; 
Sec. 473.287, affidavits of executor or ad- 
ministrator and appraisers; Sec. 473,357, 
property in hands of decedent but not 
owned by decedent; Sec. 473,380, require- 
ment that claims be presented by affi- 
davit; Sec. 473.500, orders of sale, 
mortgage or lease; Sec. 473,640, partition 
of personal property to be distributed in 
kind; Sec. 474.150, gifts and conveyances 
in fraud of marital rights; Sec. 475.070, 
personal service of notice of petition for 
appointment of a guardian of minor. 


S.B. 241: Adopts Uniform Act for 
Simplification of Fiduciary Security 
Transfers. 

S.B. 270: Amends Sec. 456.060 to per- 
mit employee benefit trusts in perpetuity 
and Sec. 456.070 to permit accumulations 
of income of such trusts. 


S.B. 335: Amends Sec. 473.691, relat- 
ing to payments or transfers to foreign 
personal representative of nonresident 
decedent, to eliminate word “intangible” 
as used with “personal property.” 


NEBRASKA 


L.B. 359: Amends Sec, 30-1806 (pour- 
over statute) to permit bequest to un- 
funded life insurance trusts as well as 
ordinary trusts, and to provide that 
property so bequeathed shall be admin- 
istered as testamentary trust unless 
trustee or co-trustee is corporate trustee. 

L.B. 635: Permits state trust compan- 
ies and national banks to merge, with 
resulting institution succeeding to fidu- 
ciary capacities. 

L.B. 690: Authorizes fiduciary invest- 
ment in obligations of Federal Land 
Banks, Intermediate Credit Banks and 
Banks for Cooperatives. 


NEw HAMPSHIRE 


H.B. 307: Adopts Uniform Estate 
Tax Apportionment Act. 


NEW JERSEY 


Ch. 100: Amends Sec. 3A:6-5ff to in- 
crease from $1,000 to $1,500 size of 
estate upon which administration may 
be dispensed with. 


NorTH CAROLINA 


New intestacy act adopted, effective 
July 1, 1960. 

H.B. 99: Amends Sec. 55-67 to provide 
that stock of corporate fiduciary held in 
trust may be voted by independent, dis- 
interested trustee appointed by judge 
upon application and notice to benefi- 
ciaries. 


H.B, 913: Authorizes fiduciaries to de- 
posit surplus funds in savings accounts 
or certificates in federally insured banks 
in state. 

S.B. 76: Adds Sec. 28-184.-1 to per- 
mit joint executors, administrators, col- 
lectors and testamentary trustees to dele- 
gate, in written instrument filed. with 
superior court, exercise of one or more 
stated powers to one or more of them. 

Ch. 364: Authorizes fiduciary invest- 
ment in Federal Home Loan Banks; 

Ch. 404: Adds Sec, 41-2.1 governing 
establishment of joint bank accounts 
by husband and wife, and incidents 
thereof. 

Ch. 1166: Replaces Gifts of Securities 
to Minors Act with Uniform Gifts to 
Minors Act. 

Ch. 1246: Adopts Uniform Act for 
Simplification of Fiduciary Security 
Transfers, 


NorTH DAKOTA 


S.B. 87: Amends Sec. 30-1915 to pro- 
vide that bids for estate real property 
offered for sale must be in writing and, 
unless court directs otherwise, shall be 
filed in county court to which return of 
sale must be made, at any time after 
first publication of notice and before 
making sale; any person making ap- 
praisal shall not bid upon property. 
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S.B. 186: Provides that with respect 
to fiduciaries, estates and trusts, phrases 
“taxable income” or “income taxable” 
shall mean taxable income as computed 
for federal income tax purposes under 
U.S. Internal Revenue Code plus federal 
personal exemption deduction, but with 
adjustments, deductions and exemptions 
set forth in this Act; defines “net in- 
come” and gives Commissioner authority 
to prescribe regulations to avoid injus- 
tice to taxpayers, prevent duplication of 
deductions, and eliminate taxation of in- 
come not fairly taxable under said Act. 


H.B. 778: Amends Sec. 65-0527 1943 
to provide that if compensation claimant 
dies and there is due to his estate any 
sum not exceeding $300, the Bureau, 
without probate proceedings, may pay 
to spouse of claimant or any adult person 
who has paid expenses of the last ill- 
ness or funeral of claimant, balance re- 
maining due as hereinbefore limited. 


OHIO 


S.B. 66: Amends procedure under Sec. 
2109.50 for recovery of assets belonging 
to estate. 

S.B. 105: Increases certain exemptions 
and rates under inheritance tax law. 

S.B. 122: Adds Sec. 1151.191 to pro- 
vide that deposits in building and loan 
associations made by one person in trust 
for another may upon death of trustee 
be paid to the person for whom deposit 
was made. 

S.B. 156: Eliminates reference to 
Chapter 2105 of Revised Code in 2105.06. 

S.B. 285: Increase from $300 to $500 
amount of funeral director’s bill entitled 
to preference in payment of claims 
against estate. 

H.B. 656: Authorizes fiduciary invest- 
ment in obligations of Federal Land 
Banks, Intermediate Credit Banks, and 
Banks for Cooperatives. 

H.B. 686: Adds Sec. 5731.13 levying 
additional tax equal to 80% of tax im- 
posed by “Revenue Act of 1926” upon 
that proportion of nonresident decedent’s 
estate that has taxable situs in Ohio. 


OKLAHOMA 


H.B. 569: Adopts 
taneous Death Act. 


Uniform Simul- 


OREGON 


Ch. 62: Requires mailing of special 
notice to State Public Welfare Commis- 
sion prior to hearing and settlement of 
final account in estate where Commission 
has filed claim which has not been paid 
or settled. 

Ch, 75: Revises penalty for failure to 
make and file gift tax return within time 
prescribed by law, from flat 25% of 
amount of tax to 5% of tax for each 
month or part of month after time of 
filing, with maximum penalty of 25% 
of tax. 

Ch. 91: Amends Sec. 709.170 to add 
definition of common trust funds per- 
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mitted to be established by banks and 
trust companies, specifically including 
common funds composed principally of 
mortgages. 

Ch. 285: Requires donor to make a re- 
turn reporting transfer by gift under 
certain circumstances even though gift 
is not subject to tax, and establishes pen- 
alties for failure to report information 
required by this section. 


Ch. 573: Establishes procedure for 
compromise and arbitration of disputes 
between states as to domicile of decedent 
for death tax purposes, where each state 
has reciprocal or similar statute. 

Ch. 640: Adopts Uniform Gifts to 
Minors Act. 


TENNESSEE 


Ch. 112: Amends Sec. 32-502 to per- 
mit contest of foreign probated will as 
to devises of realty in this state but not 
as to personalty. 


WEST VIRGINIA 


S.B. 13: Provides that in appropriate 
cases court may award cash in lieu of 
assignment of dower in real estate. 

S.B. 139: Adopts Uniform Act on In- 
terstate Arbitration of Death Taxes. 

S.B. 182: Gives devisee or beneficiary 
who is sui juris right to disclaim devise 
or bequest within two months after ad- 
mission of will to probate, or final dis- 
position on appeal; disclaimed property 
passes as directed by will in such event or 
in absence of provision as if disclaimant 
predeceased testator. 


S.B. 230: Amends Sec. 4216 to add 
as permissible fiduciary investments de- 
bentures issued under Federal Farm 
Loan Act and those issued by Banks for 
Cooperatives and Federal National Mort- 
gage Association. 

S.B. 238: Authorizes personal repre- 
sentative to pay over estate funds to 
general receiver of circuit court if where- 
abouts of claimant or distributee are 
unknown, or for any other reason, with 
consent of commissioner of accounts. 

S.B. 262: Adopts Uniform Act on In- 
terstate Compromise of Death Taxes. 

S.B. 279: Amends Sec. 4152 to re- 
quire unsuccessful claimant against es- 
tate to pay costs of recording testimony 
at hearing and to permit commissioner 
to require bond as condition precedent to 
hearing. 

S.B. 292: Provides for apportionment 
of estate taxes among persons interested 
in estate. 

H.B. 29: Amends Michie Sec. 852, ex- 
tending from 11 to 13 months after death 
time within which 3% discount on in- 
heritance and transfer taxes is allowed, 
and from 12 to 14 months time to begin 
bearing interest at 10%. 

H.B. 212: Amends Sec. 4759 to give 
adopted child right to inherit from and 
through lineal and collateral kindred of 
adopting parent as well as from and 
through latter. 


H.B. 325: Allows refund to estate 
.of deceased judges difference in amount 
paid into retirement fund and amount of 
retirement benefits paid to judge. 


WISCONSIN 


Ch. 43: Adopts Uniform Act for Sim. 


plification of Fiduciary Security Trans. | 


fers. 
Ch. 132: Dispenses with guardian ad 


litem in certain cases under Sec. 323.10, | 


Ch. 133: Relates to pleadings when 
claims against decedents are contested, 

Ch. 141: Authorizes proxy voting of 
corporate stock by fiduciaries. 

Ch. 233: Adopts Prudent Man Rule of 
fiduciary investment, but with limit of 
50% of fund in common stocks at time 
of purchase. 

Ch. 262: Amends Sec. 317.08 to in. 
crease per diem allowance for executors 


from $2.50 to $10 but adds “for actual | 


time required and consumed.” 

Ch. 265: Amends Sec. 313.15(3) to 
increase allowances of household items 
($1,000) and other personal property 
($400) to minor children of intestate de- 
cedent who leaves no widow, and to 
authorize court to make maintenance al- 
lowances for children under 21 (former- 
ly 7). 

Ch. 267: Revises Sec. 312.01 relating 
to inventory and appraisal of estates. 

Ch. 268: Amends Sec. 233.01 et al to 
give spouse homestead rights as provided 
in Sec. 237.02. 


WYOMING 


H.B. 95: Amends Secs. 66-402 and 
66-403 to permit acquisition and inheri- 
tance of real property by non-resident 
alien not eligible to citizenship provided 
reciprocal right is granted by foreign 
country. 


Ch. 170: Adopts Uniform Act for 
Simplification of Fiduciary Security 
Transfers. 


Ch. 171: Adopts Uniform Estate Tax 
Apportionment Act. 


[Committee members:: William H. Ad- 
kins, 2nd, Easton, Md.; Tom Taylor Baker, 
Huntington, W. Va.; James B. Boyle, 
Pasadena, Calif.; Archibald H. Cashion, 
New York, N. Y.; Claude E. Chalfant, 
Hutchinson, Kan.; Emma M. Cummings, 
Providence, R. I.; John M. Dietrich, Jr. 
Billings, Mont.; Harold L. Divelbess, 
Phoenix, Ariz.; Myron H. Garner, Lub- 
bock, Tex.; J. Thomas Gurney, Orlando, 
Fla.; Granger Hansell, Atlanta, Ga.; 
Coleman Karesh, Columbia, S. C.; Gerald 
M. Lively, Kansas City, Mo.; Joseph A. 
Luyckx, Detroit, Mich.; Kenneth Me- 
Cracken, Chicago, Ill.; Eleanor March 
Moody, Boston, Mass.; Vernon T. Reece, 
Jr., Denver, Colo.; Arthur Roberts, Dv 
luth, Minn.; Alphonso Santangelo, Nor- 
ristown, Pa.; Robert V. Tarbox, Min 
neapolis, Minn.; Harry R. Venables, 
Seattle, Wash.] 
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TRUST AND PROBATE LITERATURE 


Digests of Articles in Periodicals 


RICHARD D. JONES 


Cape Girardeau, Mo.; Committee Chairman 


DECEDENT’S ESTATES 


Checklist for Probate Administration. 
By John P. Byron. The Practical Lawyer, 
November 1958, Vol. 4, No. 7, p. 73. 


Buy-Sell Agreements. By Edward L. 
Robb. Trusts and Estates, December 1958, 
Vol. 97, No. 12, p. 1172. Where a fiduciary 
is the trustee under a buy-sell agreement 
and also the executor or trustee of the de- 
ceased partner it may find itself in a posi- 
tion where there is a conflict of interests. 
This and other problems of the fiduciary 
under a buy-sell agreement are examined. 


Statutory Assistance for Closely Held 
Corporation. Problems of the Close Corpo- 
ration under present Corporation Statutes 
— inter alia where the death of one of the 
shareholders occurs, Harvard Law Re- 


Raising Funds to Settle an Estate. Ar- 
ticle. The Trust Bulletin, June 1958, Vol. 
37, No. 10, p. 56. Rapidity of liquidation 
‘0 provide cash from stocks and bonds? 
Jale of stocks beyond cash requirements 
0 provide a balanced trust? Gradual liqui- 
lation; interim investment in short term 
sovernments. Has executor any responsi- 
vility to revise investments in anticipation 
of establishment of Trust under a Will? 
Early liquidation to provide cash to meet 
minimum estate tax requirements. 


Gifts te Widows of Employees. By Vin- 
cent J. Jennings. Taxes, June 1959, Vol. 
37, No. 6, p. 581. Is a voluntary payment 
by a corporation to a widow of an em- 
ployee to be treated as compensation or 
as a gift? 


The testator’s intention as a factor in 
determining the place of probate of his 
estate. Indiana Law Journal 1958, Vol. 33, 
No. 4, p. 591. Jurisdiction for probate as 
lo realty and personalty — Effect of 
Irobate decrees on property outside of 
Court’s jurisdiction — Testator’s choice 
of law as affecting his dispositions of per- 
onalty. 


Market Approach to Market Values. By 
Paui E. Orr, Jr. Trusts and Estates, 
November 1958, Vol. 97, No. 11, p. 1012. 
A sound method of valuing stock in close- 
ly held corporations is to use as a com- 
Darative the stock of a publicly owned 
fompany, but the company or companies 
8o selected must be carefully analyzed in 


OctoBer 1959 


order to determine if it is properly a com- 
parative of the closely held company. 


Oil and Gas Properties. By Hugh F. 
Coyle. Trusts and Estates, November 
1958, Vol. 97, No. 11, p. 1026. Where the 
fiduciary is administering an estate hav- 
ing as part of its assets oil or gas prop- 
erty the problems of accounting are con- 
cerned with the apportionment of receipts 
from oil and gas holdings, the establish- 
ment of depreciation and depletion re- 
serves and the handling of well develop- 
ment and drilling costs. The oil and gas 
interests may be classified as real prop- 
erty, and the law of other jurisdictions 
should be examined for guidance of the 
fiduciary in the performance of its duties. 


The Renounceable Will: The Problem of 
the Incompetent Spouse. By Lawrence M. 
Friedman. Wisconsin Law Review, May 
1958, Vol. 1958, No. 3, p. 400. Determines 
that incompetent widow generally has 
right to elect to take against her hus- 
band’s will, and discusses by whom and in 
what manner election may be exercised 
Bulk of the discussion relative to what 
factors ought to be considered by court in 
determining whether or not election 
should be made; whether monetary 
amount should control or whether plan- 
ning and taxation should be considered. 


Probate — Claim Period Measured from 
Notice of Superseded Administration — 
Substantial Amendment Constituting a 
New Claim. Iowa Law Review — Summer, 
1958, Vol. 43, No. 4, p. 665-669. When a 
newly found will is admitted to probate 
upsetting intestate administration, a 
claim barred by non-claim statutory pe- 
riod in the first proceeding is also barred 
in the new administration unless that 
claim is merely an amended old claim. 


Conflict of Laws: Effect of Time Limita- 
tions on Proof of Claims in Probate. Wis- 
consin Law Review, May 1958, Vol. 1958, 
No. 3, p. 451. Compares effects and inter- 
relation of both statute of limitation, ap- 
plicable to all claims, and statute of non- 
claim, applicable to claims against dece- 
dent’s estate. Study embraces single ad- 
ministration with domestic cause of action 
and with foreign cause of action and also 
multiple administrations. Considers toll- 
ing and waivers of statute and the effect 
of conflicting statutes in separate juris- 
dictions. 


ESTATE PLANNING 


Business Interests. By David E. Ellison. 
Trusts and Estates, May 1958, Vol. 97, 
No. 5, p. 486. Business continuation agree- 
ments should be periodically reviewed. 
The author suggests as a minimum check 
list the following: (1) Availability and 
competency of successor management (2) 
Availability of funds for costs and taxes 
(3) Type of interest (minority or ma- 
jority) (4) Stability of the business. 


Planning Your Estate. By George J. 
Laikin. Trusts and Estates, January 1959, 
Vol. 98, No. 1, p. 8. Once over lightly on 
marital deduction, inter vivos gifts, short 
term trusts, eliminating the second tax, 
liquidity, business interests, insurance. 


Estate Planning. By Leo A. Jardine, Jr. 
Utah Law Review, Fall, 1958, Vol. 6, No. 
2, p. 169. In the absence of prior planning, 
methods used to salvage a business inter- 
est after the death of the owner are un- 
satisfactory. Various methods of inter 
vivos and testamentary planning are dis- 
cussed with the advantages and disadvan- 
tages set out, both as to proprietorship 
and partnership interests. 


Estate Planning. By Henry C. Lowen- 
haupt. The Trust Bulletin, January 1959, 
Vol. 38, No. 5, p. 28. Division of assets 
into two or more pools or estates is a key 
to tax saving. Assets may be split by phy- 
sical division, by division of values or in 
dividing between present use and future 
rights in property. Gifts to charity 
through trusts often beneficial to settlor. 
Division of real estate values between 
mortgage and fee. Division of corporate 
values between common and preferred 
stock. 

Also in Trusts and Estates, Dec. 1958, 
Vol. 97, No. 12, p. 1124. 


The Estate Planning Team — Its Duties 
and Functions. By Reese H. Harris, Jr. 
The Trust Bulletin, March 1959, Vol. 38, 
No. 7, p. 56. Competition between mem- 
pers of the team with different skills, mo- 
tivations and professional inhibitions 
causes difficulties, Accountants work for 
businesses and are aware of owners’ per- 
sonal problems but often exaggerate im- 
portance of business side of man’s affairs. 
Life insurance agent wants to sell insur- 
ance. Decisions upon settlement options 
cannot sensibly be made without using es- 
tate planning techniques. Trustmen use 
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estate planning to develop trust business. 
Lawyers must know what property is in- 
volved and all of clients’ family relation- 
ships and expectations. Expression “es- 
tate planning” needs replacement. Too 
much dogmatism and poor communica- 
tion exists between members of team. 


Also in Trusts and Estates, March 1959, 
Vol. 98, No. 3, p. 189. 


Case Histories on Estate Planning. By 
Milton J. Rappoport. Trusts and Estates, 
December 1958, Vol. 97, No. 12, p. 1175. 
Suggests use of life insurance in estate 
planning. 


Estate Planning and Conflict of Laws. 
By Ralph E. Heyman. University of Cin- 
cinnati Law Review, Summer, 1958, Vol. 
27, No. 3, p. 284. Analysis and discussion 
of some conflict of laws problems which 
arise when estate planning crosses state 
lines. Questions relating to the rule 
against perpetuities, rights of the surviv- 
ing spouse, and mortmain statutes are 
considered in the light of decided cases, to- 
gether with constitutional questions in- 
volving “full faith and credit.” 


Estate Planning. Use of graphs and 
tables in estate planning. By Ralph R. 
Neuhoff. Washington University Law 
Quarterly, Vol. 1958, p. 346. The applica- 
tion of tables and graphs in finding the 
solution to the problems of determining 
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the advisable size of an inter vivos gift for 
tax saving purposes. 


Also in The Practical Lawyer, Decem- 
ber 1958, Vol. 4, No. 8, p. 24. 


Valuation in Estate Planning. By Har- 
old Q. Langenderfer. South Carolina Law 
Quarterly (1957-58), Vol. 10, Summer 
1958, p. 649. A comprehensive survey of 
the valuation of real estate, securities, 
partnership interests and life insurance 
in the planning field. 


Private Annuities in Estate Planning. 
By Sheldon V. Ekman. The Practical Law- 
yer, April 1959, p. 26. 


Life Insurance in Estate Planning. By 
Melvyn Jay Huber. The Practical Law- 
yer. January 1959, p. 30. 


Life Insurance Planning. By Robert M. 
Barton. Trusts and Estates, January 
1959, Vol. 98, No. 1, p. 16. Discusses use of 
leaving insurance proceeds in trust by 
naming as beneficiary (a) Insured’s es- 
tate, there being a provision for a testa- 
mentary trust, (b) trustee of the testa- 
mentary trust, or (c) trustee of revocable 
inter vivos trust. 


Estate Planning. Use of life insur- 
ance in estate planning. By Hiram H. 
Lesar. Washington University Law Quar- 
terly, Vol. 1958, p. 379. The role of life in- 
surance in providing liquid funds to pay 
debts, administration, funeral expenses 
and taxes. 


Estate Planning for Pension Interests. 
By A. S. Moses, Jr. Trusts and Estates, 
July 1958, Vol. 97, No. 7, p. 616. Interests 
in pension and profit sharing plans have 
two characteristics (1) the property con- 
tains deferred taxable income, and (2) 
the property has favorable estate tax ad- 
vantages. Proper planning will take into 
account these characteristics with conse- 
quent savings in income and estate taxes. 


Future Interests. By Bertel M. Sparks. 
New York University Law Review, March 
1959, Vol. 34, No. 3, p. 421. Part of an- 
nual survey of American Law reviewing 
significant developments in the law of fu- 
ture interests during 1958. Discussion 
under headings, Reversionary Interests 
and the Worthier Title Doctrine, Remain- 
ders, Executory Interests, Construction, 
Possibility of Issue, Rule in Shelley’s 
Case, Powers of Appointment, Power to 
Consume, Rule Against Perpetuities, and 
Restraints on Alienation. 


Tax Incentives for Charitable Giving. 
By Robert L. Merritt. Taxes, September 
1958, Vol. 36, No. 9, p. 646. Certain meth- 
ods of charitable giving will enable con- 
tributors to increase gifts to favorite 
charities at no added out of pocket ex- 
pense, or even realize an economic gain 
by contributing property to charity. 


Some Ideas on the Uniform Gifts to 
Minors Act. Note 62. Dickinson Law Re- 
view 356 (1958). Discussion of possible 


problems of interpretation and construc. 
tion of Liability of Transfer Agents under 
Article 8 of Uniform Commercial Code 
Act too narrow to be of use to estate plan- 
ner. 


Planning for the Disposition of a Sub. 
stantial Interest in a Closely Held Busi- 
ness (Proprietorship). By Alan N. Po. | 
asky. Iowa Law Review, Fall 1958, Vo), | 
44, No. 11, p. 83. Discussion of authority | 
to continue operation of business under | 
common law, statutes and testamentary | 
provisions. Alternative methods of dispo. 
sition available. Elements of value in a 
business and the transfer ability of each 
discussed. Non-tax factors to be consid- 
ered. Choosing method for implementing 
the plan chosen. 


Two Lives Down — Goal to Go. By Ris- | 
sell D. Niles. Trusts and Estates, Febrv- | 
ary 1959, Vol. 98, No. 2, p. 104. The revis- | 
ion of the N. Y. law eliminating the re- | 
striction of two lives in being and sub- | 


provable, should be further changed in 


f 
¥ 
order to obtain a better balanced statute ' 


dealing with the rule against perpetuities. | 
The author is opposed to a return to the | 
common law rule and suggests a revision | 
to meet present day problems. 


Impact of Recent Statutory Adoption of i 


“Wait and See” Principle on Common Law a. 
Rule Against Perpetuities. By Owen Tu- 9, 


dor. Boston University Law Review, Fall 
1958, Vol. XX XVIII, No. 4, p. 540. Legis- | 
lation adopting “‘wait and see” principle | 


has significance that is beyond actual ap- |} 
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Estate Planning: Co-Ownership. By ‘ 
Richard W. Effland. Wisconsin Law Re- @; 
view, July 1958, Vol. 1958, No. 4, p. 507. @; 


A study of forms and consequences of | 
co-ownership of personal as well as real | 
property. Effect of attempted testamen- | 
tary disposition of joint property and con- | 
sideration of indestructible survivorship. | 


Tax consequences of the various forms of J 


co-ownership. 











Joint Ownership and Tax Planning. By | 
George J. Laikin. Marquette Law Review, 7 
Fall 1958, Vol. 42, No. 2, p. 176. A review | 
of the forms of co-ownership of personal | 


as well as real property with the conse- 9; 


quences thereof, particularly as to taxa fj 
tion. ; 


Family Tax Planning. Ohio State Law J“ 


Journal, Winter 1959, Vol. 20, No. 1, p.59. § 
Selected proceedings of Regional Tax In- 
stitute held at Cleveland, Ohio, Septet! 
ber 18-20, 1958, dealing with gift plan- 
ning to save taxes; joint and survivorship 
properties; short term reversionary 
trusts; planning respecting life insuran¢, 
endowment and annuity contracts; the 
marital deduction; planning the disp0! 
tion of property not included in the marl 
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tal deduction; planning the wife’s estate. 
An excellent analysis of problems and tax 
savings opportunities involved in a hypo- 
thetical family estate situation by a group 
of expert practicing lawyers. Part I of 
proceedings is indexed under “Taxes.” 
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om Saving Taxes by Short Term Trusts. 
Pol. | By Henry Yohlen. The Practical Lawyer, 
Vol, February 1959, p. 37. 
rity TAXES 
Nder | 
tary § Tax Aspects of Estate and Trust Plan- 
ispo- Ming and Administration. Ohio State Law 
in a @ journal, Winter 1959, Vol. 20, No. 1, p. 1. 
each i Selected proceedings of Regional Tax In- 
nsid- @ titute held at Cleveland, Ohio, Septem- 
iting Mier 18-20, 1958, dealing with tax prob- 
pms in the administration of an estate; 
# picking a fiscal year, timing and nature 
Rus- ¥f distributions; executor’s election to 
>bru- ¥ claim certain deductions for income or es- 
evis- tate tax purposes; provisions of wills af- 
€ te- Fiecting estate administration and their 
sub- Jiax consequences; and special administra- 
ably Htive clauses for trusts. A valuable and ex- 
d in Jiensive presentation of practical sugges- 
atute ions by a group of expert practicing law- 
a Jers and trust officers. 
rision Taxation of Annuities and Other Pay- 
Fments. By I. Meyer Pincus. Virginia Law 
| Review, June 1958, Vol. 44, No. 5, p. 857. 
onof 144 discussion of some of the policy consid- 
| Law i erations relating to exemptions accorded 
 Tu- i {0 annuities payable under “qualified 
, Fall i glans.” 
a. | Administrative Problems Under Mari- 
al ap- E ial Deduction. By John R. Golden. Trusts 
ns af- | 1d Estates, May 1958, Vol. 97, No. 5, p. 
sxam- 4 21. Three problems are discussed (1) 
nt of #4 Llection by executor to take expenses as 
42 income instead of estate tax deduction 
42) Income received by executor during 
. By M@ dministration, and (3) Does widow’s 
w Re- @ ward qualify for marital deduction. The 
. 507. BF uthor suggests will provisions to resolve 
es of hese problems. 
eg New Basis for Property Acquired by 
rum ; Gift. By Reinhold Groh. Taxes, June 1959, 
rakip. ‘ Vol. 37, No. 6, p. 545. When the basis of 
aadt : jroperty acquired by gift is determined, 
| pote must also look into the amount of the 
‘ gift tax paid on the transfer. 
1s. By |] How to Make an Estate Tax Valuation 
evieW, (Hof a Going Concern. By Peter F. Mancina. 
revieW WTaxes, July 1958, Vol. 36, No. 7, p. 491. 
rsonal HThis is a discussion based on assumption 
conse- that problem is with a closely held corpo- 
taxa Wi mtion with no active market for its stock 
aid that beneficial ownership is by an es- 
e Law tte with no agreement for repurchase. 
,p. 59. | Taxes — Partnership Estate Planning 
ax In- Problems. By William P. Sutter. Ameri- 
aptem- ‘an Bar Association Journal, June 1958, 
plan- §iVol. 44, No. 6, p. 576. Discusses problems 
orship §#tising under the Internal Revenue Code 
jonaty here a partner dies during the year and 
ance, §#Vhere the deceased partner and the part- 
S} the ‘ership have different taxable years and 
isposi- ‘ow to take maximum advantage of the 
» matl- HProv'sions of the Code relating to joint 
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returns and the exchange of partnership 
interests. 


Survivor Purchase Agreements and 
Taxes. By George J. Laikin, Marquette 
Law Review, Winter 1959, Vol. 42, No. 3, 
p. 307. (Presented at 1958 meeting of Sec- 
tion.) 

Tax Consequences of Stock Redemp- 
tions for Shareholders Whose Stock is not 
Redeemed. By Allen M. Singer. Oregon 
Law Review, December 1958, Vol. 38, No. 
1. Analysis of the Zipp and Holsey de- 
cisions which appear to have unsettled tax 
law relative to the effect upon other share- 
holders of the redemption of all of the 
stock of a substantial shareholder. 


Tax Savings Through Pseudo Corpora- 
tion. By Moses W. Rosenfeld. Trusts and 
Estates, April 1959, Vol. 98, No. 4, p. 316. 
Section 1371(a) of the IRC added by the 
Technical Changes Act of 1958 permits a 
corporation meeting certain requirements 
to elect not to be taxed as a corporation. 
Proposed regulations are discussed as well 
as advantages and disadvantages of mak- 
ing the election. 

A Larger Federal Estate Tax Credit. 
By John Dave, Jr. Taxes, August 1958, 
Vol. 36, No. 8, p. 553. A discussion of pos- 
sible solutions, effects, alternatives, tests, 
changes, and convenience and compliance 
if such a larger federal estate tax credit 
is given. 

Tax Results of Interim Estate Distribu- 
tions. By A. James Casner, Trusts and Es- 
tates, March 1959, Vol. 98, No. 3, p. 200. 
The learned author discusses the income 
tax consequences of distributions to bene- 
ficiaries by an executor during adminis- 
tration under present law and the changes 
contemplated in the proposed revisions of 
Subchapter J of the IRC. 

Also in The Trust Bulletin, March 
1959, Vol. 38, No. 7, p. 63. 


Gifts to Charity. By Leon B. Brown. 
Trusts and Estates, December 1958, Vol. 
97, No. 12. Advantages of gift of remain- 
der to a charitable institution with life es- 
tate reserved for grantor. Gift Tax Regu- 
lations Sec, 1.170-2(d) recognize the de- 
ductibility of the gift, and the author gives 
specific examples of the tax savings af- 
forded by this type of charitable gift. 


Gift of Remainder Interests to Charity. 
By Ervin Entrekin. American Bar Asso- 
ciation Journal, August 1958, Vol. 44, No. 
8, p. 787. Substantial tax advantages ac- 
crue by use of gifts of remainder inter- 
ests and recent Revenue Rulings deal with 
this subject. 


Tax Planning for Estates — Selection 
of the Tax Accounting Period. By William 
P. Cantwell. American Bar Association 
Journal, September 1958, Vol. 44, No. 9, 
p. 889. Fiduciaries of estates would do 
well to consider carefully the selection of 
the tax accounting period based upon the 
income flow of the estate, the time of 
charging and the amount of expenses, the 
distributive pattern of the estate and the 
duration of the administration. 


Sale of a Life Estate. By Arthur L. 
Nims III, American Bar Association 
Journal, February 1959, Vol. 45, No. 2, p. 
183. Discusses valuation and capital 
gains questions arising where life tenant 
undertakes to sell life estate to remain- 
derman. 


Power to Distribute to Grantor. By 
Richard B. Covey. Trusts and Estates, 
April 1959, Vol. 98, No. 4, p. 322, Estate 
and gift tax consequences of an inter 
vivos transfer in trust where an indepen- 
dent trustee has broad discretionary pow- 
er to distribute all or part of the income 
and/or principal of the trust to the gran- 
tor. It appears that a gift tax and not an 
estate tax consequence results if (1) the 
trustee has complete discretion (2) under 
the applicable state law the grantor’s 
creditors cannot reach the trust property 
subject to the discretionary power. How- 
ever, the difficulties in ascertaining 
whether or not the trusts meets these re- 
quirements leads to uncertainty in advis- 
ing on the gift and estate tax conse- 
quences of such a transfer. 


Cutting “Strings” on Inter Vivos Trans- 
fers in Contemplation of Death. By 
Charles L. B. Lowndes. Minnesota Law 
Review, November 1958, Vol. 48, No. 1, p. 
13. The problem is based upon an inter- 
vivos transfer not in contemplation of 
death with the retention of an interest 
such as a life estate, reversionary interest 
or power of appointment which renders 
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the transfer testamentary under the fed- 
eral code. The discussion centers upon the 
tax effect of relinquishing these interests 
or “strings” in contemplation of death. 
Assuming that all tax was not thus avoid- 
ed, is the value of only the “string” or the 
value of the entire property, included in 
Decedent’s estate? What is the tax result 
of the decedent having received adequate 
consideration for the “cutting of the 
string”? 


Federal Estate Tax. Federal estate tax 
consequences of a life estate with power 
to consume. By James Park, Jr. Kentucky 
Law Journal. Summer 1958, Vol. 46, p. 
586. 


Foreign Real Estate. By Walter A. 
Slowinski & John F, Creed. Trusts and 
Estates, February 1959, Vol. 98, No. 2, p. 
97. The Federal Estate Tax exempts from 
the decedent’s gross estate real property 
situated outside the United States. The 
provision could constitute a valuable 
weapon in resourceful estate planning, 
and it appears that estate planners have 
not availed themselves of this provision 
to any appreciable extent. 


Estates of Non-Residents Not Citizens. 
By Leroy E. Rodman. Trusts and Estates, 
August 1958, Vol. 97, No. 8, p. 712. The 
new Estate Tax Regulations present an 
orderly arrangement of the rules relating 
to the estates of non-residents not citizens 
in Secs. 20.2101 through 20.2106-2. The 
author discusses the significance of the 
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Regulations in a simple straightforward 
manner. - 


Fiduciary Tax Returns. By Gilbert F. 
Dukes. Trusts and Estates, December 
1958, Vol. 97, No. 12, p. 1185. A really ex- 
cellent exposition in simple terms of a 
complex subject, the preparation of fed- 
eral income tax returns of fiduciaries. 


Comparing the Relative Tax Costs of 
Alternative Treatment of Estate and In- 
come Deductions and Valuable Adjust- 
ments. By R. T. Boehm. Rocky Mountain 
Law Review, February 1959, Vol. 31, No. 
2, p. 172. The IRC permits various al- 
ternative uses of interrelated deductions 
or valuations which affect both estate tax 
cost and income tax liability, and offer an 
election which will raise one and lower 
the other. The author offers several rules 
of thumb for guiding the election. 


Estate Tax Return v. Fiduciary Income 
Tax Return. By Robert N. Nusbaum. The 
Practical Lawyer, December 1958, Vol. 4, 
No. 8, p. 51. 


Tax Planning For Estates Under New 
Estate and Gift Tax Regulations. By 
Charles L. B. Lowndes. Duke Law Jour- 
nal, 1959, No. 2, Spring, p. 182. A compre- 
hensive analysis of the impact of the new 
estate and gift tax regulations upon tax 
planning for estates. The Estate Tax is 
discussed with respect to (1) Intervivos 
Gifts (2) Successive estates (3) Deduc- 
tions and (4) Valuations. Of particular 
interest is the author’s discussion of the 
interpretation of the term “specific por- 
tion” as it relates to the marital deduc- 
tion. Under the Gift Tax the discussion 
relates to (1) Gifts to minors (2) Trans- 
fers in connection with divorce and (3) 
Creation of Joint Estates in realty be- 
tween spouses. 


The Gift Tax Regulations. By Walter L. 
Nossaman. Trusts and Estates, December 
1958, Vol. 97, No. 12, p. 1108, and January 
1959, Vol. 98, No. 1, p. 3. The Gift Tax 
Regulations as finally adopted are a wide 
departure in form and arrangement. The 
distinguished author discusses what he 
believes to be the most significant depart- 
ures and other matters of importance. 
Anyone interested in this field will cer- 
tainly find it worthwhile to read this arti- 
cle. 


Federal Estate and Gift Taxation. By 
Robert Kramer, N. Y. University Law Re- 
view, February, 1959, Vol. 34, No. 2, p. 
213. Part of 1958 Annual Survey of Amer- 
ican Law. 


Property Settlements and the Federal 
Gift Tax. Nebraska Law Review, 1958 Vol. 
37, p. 639. A survey analysis of potential 
federal gift tax liability created by prop- 
erty settlements incident to marriage, di- 
vorce, and separation including antenup- 
tial agreements. 


Inheritance Taxation — Michigan, IIli- 
nois and Ohio. Michigan Law Review, 
April 1959, Vol. 57, No. 6, p. 864. An an- 


alysis of the inheritance tax laws of Mich. 
igan, Illinois and Ohio as they relate to 
property passing to members of dece. 
dent’s family, joint interests, contingent 
remainder interests, powers of appoint- 
ment and life insurance proceeds. 


Recent Tax Decisions. By Robert L, 
Hines. Trusts and Estates, November 
1958, Vol. 97, No. 11, p. 1028. The author 
thinks the gift of the life insurance con. 


tract (purchased in conjunction with an 7 


annuity contract) is worth a try under 
Fidelity v. Smith, 78 S. Ct. 730. He also 
discusses recent cases involving trans- 
feree liability and the estate tax conse- 
quences of the executor paying off the 
mortgage in property held by entireties, 


The Estate Tax Regulations. By Charles 
L. B. Lowndes. Trusts and Estates, part 
I, August 1958, Vol. 97, No. 8, p. 708, part 
II, September 1958, Vol. 97, No. 8, p. 787. 
An eminent authority in the field of taxa- 
tion, Professor Lowndes analyses the re- 
cently promulgated Estate Tax Regula- 
tions and pays particular attention to 
some uncertainties connected with the 
estate tax which the new regulations fail 
to resolve. 


Valuation Rules Changed. By John B. 
Weed. Trusts and Estates, April 1959, Vol, 
98, No. 4, p. 312. Rev. Rul. 59-60 super- 
cedes Rev. Rul. 54-74 and states the pres- 
ent guide to be used in determining valua- 
tion of stock in closely held corporations. 
The changes in wording are not mere 
changes in phraseology, but indicate that 
the IRS has moved in the direction of 
sound valuation theory and practice. 


Suggested Revision of Estate and Trust © 


Income Taxation. By George Craven. Vir- 
ginia Law Review, Vol. 44, p. 887. De- 
ductible items paid from corpus. Distribu- 
tion of principal treated as income. Order 
of priority among beneficiaries. Income 
used to discharge legal obligations and 
other problems, 


Taxation of Trusts and Estates. By 
Lewis W. Smith. The Trust Bulletin, 
June, 1959, Vol. 38, No. 10, p. 25. Discus- 
sion of proposals to amend Internal Rev- 
enue Code of 1954 with particular refer- 
ence to HR 3041 which adds provision for 
consolidation into one taxpayer with one 
exemption of income and capital gains 
from separate trusts for benefit of sub- 
stantially the same person and adjust- 
ments of dividend exclusion and permit- 
ting principal deductions to be taken 
against income distributable to a trust oT 
estate beneficiary. Also extension of sepat- 
ate share rule to estates. 


Canada’s New Estate Tax Act. By R.A. 
Knighton. Trusts and Estates, November 
1958, Vol. 97, No. 11, p. 1018. In 1958 the 
Dominion of Canada replaced its Dom- 
inion Succession Duty Act (equivalent 
to our inheritance tax statutes) with an 
Estate Tax Act. This article provides 4 
summary of the new act. Of interest to 
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Trusts and Administration. By Russell 
D. Niles. N. Y. University Law Review, 
March 1959, Vol. 34, No. 3, p. 582. A part 
of 1958 Annual Survey of American Law, 
this article deals with the subject un- 
der subdivisions entitled Creation, Termi- 
Deviation, Spendthrift Trusts, 
Powers of Trustees, Duty of Loyalty, 
Breach of Trust — Measure of Liability, 
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able Trusts, Construction and Resulting 
Trusts. 


Rule against Accumulations. Cornell 
Law Quarterly, Winter 1958, Vol. 44, No. 
2, pp. 284 to 290. Discusses bearing of 
Rule against Accumulations on alloca- 
tion of receipts as prescribed by the set- 
tlor of a trust. 


Land Trusts and Contentious Benefici- 
aries. By Willard J. Lassers. Taxes, June 
1959, Vol. 37, No. 6, p. 539. Bound into a 
humorous tale is an exploration of land 
trusts and resulting federal income taxes. 


Participation in a Breach of Trust. By 
Austin Wakeman Scott. The Trust Bul- 
letin, December 1958, Vol. 38, No. 4, p. 41. 
Whether and under what circumstances a 
third person may incur liability to the 
beneficiaries for taking some part in the 
breach of trust. Discussion of Uniform 
Fiduciaries Act, statutes permitting reg- 
istration of securities in name of nominee, 
Uniform Commercial Code, Securities 
Transfer Act, Uniform Act for Simpli- 
fication of Fiduciary Security Transfers. 
Conflict of laws problems: Law of domi- 


} cile of corporation, transfer agent, cre- 


ator of trust, place of administration, ap- 
plicable. Where third person is merely a 
depository, receiving and paying out trust 
funds, or where the third person is merely 
acting as a transfer agent in the transfer 
of securities standing in the name of a 
trustee, or where the third person is mere- 
ly a broker assisting in the sale or pur- 
chase of securities for the trust, he should 
be under no duty to supervise the admin- 
istration of the trust and should be under 
no duty to inquire into the question 
whether a possible breach of trust is being 
committed; and in the absence of knowl- 
edge or reason to know that the trustee is 
committing a breach of trust, he is en- 
titled to assume that the trustee is acting 
properly. 

Also in Trusts and Estates, December 
1958, Vol. 97, No. 12, p. 1114. 


Bases for Awarding Compensation to 
Trustees. DePaul Law Review, 1958, Vol. 
7, No. 2, p. 221, English rule of no com- 
pensation not followed here — Agreement 
between settlor and Trustee or beneficiary 
and Trustee — Statutory provisions — 
Discretion of Court — If parties desire a 
Particular fee paid, the trust agreement 
should so provide. 
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Making the Most of a Business Interest. 
By Clarence D. Cowdery. The Trust Bul- 
letin, December 1958, Vol. 38, No. 4, p. 
30. Experienced trust officer thinks twice 
before accepting responsibilities of a trust 
owning a business interest. Problem to re- 
tain, sell, or liquidate. Timing and market 
conditions involving sale. Possible incor- 
poration of business. Determination of 
sale price. Family situations, Illustrations 
of successful solutions. 


When a Trustee Has a Business to Han- 
dle. By Clarence D. Cowdery. The Trust 
Bulletin, June 1958, Vol. 37, No. 10, p. 14. 
Liquidation sale or continuation, Preser- 
vation of going concern value. Desirability 
of prompt disposal without sacrificing in- 
trinsic value, Need of competent manage- 
ment personnel. Audited earnings state- 
ments and balance sheets. Representation 
on Board of Directors. Policies as to divi- 
dends and retention of earnings for 
growth vs. income need of beneficiaries. 
Need for effective liaison with key men. 
Adequate compensation for fiduciary 
based upon adequate time records. Refer- 
ence to special handbook on this problem 
by American Bankers Association, Trust 
Division. 


Clifford Trust and Other Grantor 
Trusts. By Kermit E. Hundley. South 
Texas Law Review, Fall-Winter 1958, 
Vol. 4, No. 1. Testamentary plans for re- 
ducing taxes against estates; objectives 
and limitations of inter vivos trust; 
Grantor’s reservation of right to revoke; 
Grantor’s reservation of actual or con- 
structive income benefits; Grantor’s re- 
servation of reversionary interest; Grant- 
or’s control and administrative powers; 
Persons other than Grantor treated as 
substantial owners. 


Fiduciary Aspects of Estate Corpora- 
tions. Michigan Law Review, March 1959, 
Vol. 57, No. 5, p. 738. Necessity of clear 
authority in trustee to continue previous- 
ly formed corporation or form new one — 
conflict between duties of trustee and cor- 
porate director — areas of conflict — 
need for judicial clarification of area. 


Deviation from the Distributive Terms 
of the Trust. Northwestern University 
Law Rev. May 1958, Vol. 53, No. 2, p. 268. 
A court’s willingness to grant a deviation 
is determined by its approach to the 
“over-riding intent” of settlor. Only one 
court has expressly rejected the doctrine 
of deviation. Others have rejected the doc- 
trine in particular circumstances, but 
such rulings seem difficult to administer. 
Deviations are allowed by some courts by 
means of family settlements, although 
this doctrine is rejected by some courts in 
some circumstances and by others wholly, 
such decisions also resting on the settlor’s 
“overriding intent.” Suggests draftsman 
include statement as to settlor’s principal 
objectives so as to facilitate use of doc- 
trine of deviation. 


Principles and Policies Applicable to 
Direction Trusts. By W. T. Windle, Jr. 
The Trust Bulletin, February 1959, Vol. 
39, No. 6, p. 2. Divergence of opinion re- 
garding “powers of direction.” Two dif- 
ferent types of control powers — (1) 
where trustee is required to obtain consent 
of another to certain acts and, (2) where 
trustee is subject to directions of another 
party. Consent power is basically a veto 
power and is a device to place responsibil- 
ity for investment and administrative de- 
cisions in the hands of some one other 
than trustee. Personal or beneficial pow- 
ers vs. general powers. Holder of general 
power is subject to control only in event 
of abuse of discretion. Trustee subject to 
exercise power of direction must still act 
prudently. Direction should be in writing 
and must be scrutinized for possible viola- 
tion or abuse of power. The direction de- 
vice is growing in use, Cautious attitude 
in early stages of its use desirable. 


What Amounts to an Exercise of Dis- 
cretionary Trust. lowa Law Review, Sum- 
mer 1958, Vol. 43, No. 4, pp. 626-636. 
Trustee can exercise discretion without 
actual payment. An unequivocal declara- 
tion at the proper time is sufficient to vest 
the beneficiary’s interest. Actual exercise 
of discretion may be proved by (1) infer- 
ence, e.g. payment to beneficiary instead 
of assignee of beneficiary of which assign- 
ment the trustee had notice or; (2) an 
oral or written declaration by trustee, e.g. 
statement by trustee to beneficiary who 
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relies thereon or application by trustee to 
court for approval or credit given to 
beneficiary’s account by trustee. Proposed 
solution: require in trust instrument a 
formal act by the trustee. 


The Proper Proportion of Common 
Stocks — The Current Dilemma. By Paul 
I. Wren. The Trust Bulletin, October 
1958, Vol. 38, No. 2, p. 9. In view of spec- 
ter of inflation, common stocks constitute 
over 60% of the account valued at mar- 
ket, in many trusts. Proportion should 
not be increased beyond this point, Con- 
sider desirability of municipal bonds and 
corporate bonds as trust investments. 


Can A Trustee Afford to Make Amor- 
tizing Mortgage Loan Investments? By 
C. Rees Jenkins. The Trust Bulletin, Sep- 
tember 1958, Vol. 38, No. 1, p. 28. Sound 
first mortgages on improved real estate as 
a different type of fixed dollar investment 
for the trust portfolio. Possible high rate 
of return with high degree of safety. Pos- 
sible monthly amortization of loans on 
residential real estate presents built-in 
reinvestment problem requiring continu- 
ous supply of new loans. High operational 
costs require investment of substantial 
amounts in each mortgage. Need for vigil 
on insurance coverage, payment of taxes, 
etc. Trustee also must consider cost of 
setting up the loan. Prepayment of mort- 
gage may upset expected basis of com- 
pensation as well as requiring reinvest- 
ment. 


Real Estate and Mortgages — Practical 
Problems. By William F. Keesler. The 
Trust Bulletin, April 1959, Vol. 38, No. 8, 
p. 18. Corporate trustees usually have lit- 
tle interest in real estate or mortgage in- 
vestments because of complications, re- 
quirements of specialized know-how to 
evaluate investment acquisition and sub- 
sequent management. Difficulties of fit- 
ting mortgages to individual trust ac- 
counts. Lack of liquidity, lack of market 
for mortgage and real estate investments. 
Usual amortization introduces manage- 
ment problems. Need for constant replace- 
ment of mortgages paid off. Unfavorable 
experiences of depression still influencing. 

Also in Trusts and Estates, March 
1959, Vol. 98, No. 3, p. 218. 


Champions of Inheritance. By Carlysle 
A. Bethel. The Trust Bulletin, March 
1959, Vol. 38, No. 7, p. 3. Trustees should 
oppose strangulation of the institution of 
inheritance. Incident of private property. 
Federal Estate Tax yields comparatively 
little revenue and income tax prevents ac- 
cumulation of property. Trustmen have 
opportunity to publicize the situation and 
to make benefits of trust services known. 

Also in Trusts and Estates, March 
1959, Vol. 98, No. 3, p. 181. 


Jurisdiction over Testamentary Trusts. 
By David Brofman and R. M. Davis. 
Trusts and Estates, February, 1959, Vol. 
98, No. 2, p. 146. Pro and con on the issue 
of whether after the closing a decedent’s 
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estate the trust should be free of the jur- 
isdiction of the court. 


Respective Spheres of Lawyers and 


Trust Institutions. By E. Smythe Gam- ’ 


brell. The Trust Bulletin, June 1959, Vol. 
38, No. 10, p. 8. Both lawyers and trust 
institutions serve the public and must jus- 
tify themselves by such service. Lawyers 
and trust institutions inter-dependent. 


Relations between Southern Trust In- 
stitutions and the Bar. By Charles F. 
Zukoski, Jr. The Trust Bulletin, June 
1959, Vol. 38, No. 10, p. 9. A spirit of mu- 
tual interest and teamwork rather than 
of competition should exist between trust 
institutions and the Bar. Attorney must 
be an integral part of the administration 
of the trust. Corporate fiduciaries have 
well recognized advantages, Client and 
customer require advice of independent 
outside counsel in order that best estate 
planning can be evolved. 

Also in Trusts and Estates, June 1959, 
Vol. 98, No. 6, p. 546. 


Multiple Trusts: The Consolidation Ap- 
proach. By D. H. Gordon. Wayne Law Re- 
view, Summer 1958, Vol. 4, No. 3, p. 25. 


Pitfalls in Short Term Trusts. By John 
M. Grotheer. Trusts and Estates, January 
1959, Vol. 98, No. 1, p. 12. These are the 
pitfalls to be avoided, e.g., (1) if mort- 
gaged property forms part of the trust 
corpus, interest and amortization pay- 
ments may be taxable to the grantor (2) 
the Treasury may not approve a short 
term trust of a family partnership inter- 
est or of property leased back to the 
grantor. 

Also in The Trust Bulletin, February 
1959, Vol. 38, No. 6, p. 27. 


WILLS 


Pour Overs. By Joseph Trachtman. 
Trusts and Estates, May 1958, Vol. 97, No. 
5, p. 416. The N. Y. decision of Matter of 
Ivie leaves unanswered a number of ques- 
tions about pouring over. Mr. Trachtman 
in his usual ingenious fashion has a num- 
ber of suggestions including a suggested 
clause to be inserted in a will containing 
a pour over provision. 


Testamentary Additions to Corpus of 
Inter Vivos Trust. Michigan Law Review, 
November 1958, Vol. 57, No. 1, p. 81. Re- 
view of recent decisions involving be- 
quests to a trustee of an inter vivos trust 
where trust is amendable and either has 
or has not been amended subsequent to the 
execution of the will — recent statutory 
developments in this area — need for clar- 
ification of this legislation. 


The Will Contest. By Leon Jaworski. 
Baylor Law Review, Spring 1958, Vol. X, 
No. 2. Precautionary steps to prevent will 
contest; the scrivener’s qualifications; the 
executor of the will; selection of attesting 
witnesses; forfeiture clauses. Preparation 
for trial by proponent of will; prepara- 
tion for trial by contestant; trial. 


Drafting of the “Simple” Will. By Ellis 
V. Reppner. Cleveland Marshall Law Re. 
view, Vol. 8, No. 2, p. 320. 


In Further Aid of Lawyers Drafting 
Wills and Trust Agreements. Article by 
Gilbert T. Stephenson. The Trust Bulle. 
tin, December 1958, Vol. 38, No. 4, p. 48. 
Trust Department cooperation in review 
of proposed wills and trust agreements, 
primarily to reduce the cost of adminis- 
tration of the account. Use of check lists 
and forms of administrative powers ap- 
plying income or principal as well as pay- 
ing over, selecting method of payment to 
or for a minor, retaining original invest- 
ments, making new investments, especial. 
ly under prudent man rule, investing or 
retaining trustee’s own shares, carrying 
on businesses and farms. Overspecifica- 
tion and loose ends as to co-trustees and 
advisers. 

Also in Trusts and Estates, December 
1958, Vol. 97, No. 12, p. 1112. 


“Folkways” and New Ways of Writing 
Wills. By Charles S. Rhyne. The Trust 
Bulletin, October, 1958, Vol. 38, No. 2, 
p. 56. Patient investigation of all perti- 
nent facts and thoughtful weighing of 
consequences, prerequisite to writing of 
a Will. Lawyers have marched to prog- 
ress in estate planning which is more 
than merely tax planning. 


Special and General Legacies of Securi- 
ties. By John C. Paulus. Iowa Law Review, 
Summer 1958, Vol. 43, No. 4, pp. 467- 
518. Discussion of arguments and pre- 
sumptions as to classification of legacy. 
Evidence of testators intent: possessive 
words, nature of corporation issuing the 
securities, i.e. public or private, amount 
of securities owned by testator at execu- 
tion of his will, the type of security, 
i.e. stocks or bonds, specific identifica- 
tion of the security in the will, intrinsic 
evidence from the will. 


Humour in or of Wills. By Elmer M. 
Million. Vanderbilt Law Review, June 
1958, Vol. 11, No. 3, p. 737. 


The Transforming Power of a Will. By 
Louis S. Headley. The Trust Bulletin, 
June 1959, Vol. 38, No. 10, p. 38. 

Discussion of tribal concept of descent 
and distribution as contrasted to distri- 
bution by will. Suggestions of more re- 
stricted laws of descent and distribution 
and distinction in tax rates upon proper- 
ty passing by will from property pass- 
ing by statutory descent. Eliminating of 
statutory descent other than in direct 
line. Will offers opportunities for self- 
realization and permanent accomplish- 
ment, especially for charitable purposes, 
often attained through use of community 
foundations, managed by a corporate 
trustee and distributing benefits through 
committee of community leaders. 

Also in Trusts and Estates, June 1958, 
Vol. 9, p. 603. 


Contingent Remainders and Executory 
Interests: A Requiem for the Distinction. 
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By J. J. Dukeminier, Jr. Minnesota Law 
Review, November 1958, Vol. 43, No. 1, 
p. 13. Executory interests are sometimes 
vested remainders but more often are 
contingent remainders. There appears to 
be no reason other than historical to 


4 retain the term “executory interests” ex- 


loemtabbeernteitire nn 


cept in Florida. The article cites many 
decisions where the labels were misap- 
plied and form ruled substance. 


Restatement of Conflict of Laws. Har- 
vard Law Review, April 1959, Vol. 72, 
p. 1156. The rule of the validity and 


i effect of instruments conveying interests 











RRS ey ei as 


in land. 


Succession. By Thomas E,. Atkinson. 
N. Y. University Law Review, March 


4 1959, Vol. 34, No. 3, p. 490. Part of An- 


nual Survey of American Law and Re- 
view of 1958 developments. The author 
refers to a will survey by Journeay, pub- 
lished in TRUSTS AND ESTATES, which 
finds that half of all Americans die inte- 
state, and that one-third of all wills are 
executed within one year before testator’s 
death, and another third within two to 
five years. For the laymen who wonder 
whether and how they may provide for 
the disposition of their bodies after 
death, two articles are cited. The discus- 
sion is presented under the headings 
Nontestamentary Succession (Effect of 
Adoption, Cousins, Pretermitted Chil- 
dren, Surviving Spouse), Wills (Capac- 
ity and Undue Influence, Execution, In- 
corporation by Reference, Testamentary 
Character and intent, Revocation, Condi- 
tions, Contractual Wills, Ademption, 
Abatement and Charge, Construction) 
Probate and Administration (Ancillary 
Administration, Probate and Contest, 
Appointment of Personal Representa- 
tives, Power and Duties, Claims, Distri- 
bution). 


[Articles of local interest and Case 
Notes covered in the committee report 
are omitted here.] 


[Committee Members: William H. Ag- 
nor, Emory University, Ga.; Edward S. 
Blackstone, New York, N. Y.; Horace E. 
Bunker, Plainfield, N. J.; Harold R. 
Clark, Jacksonville, Florida; Elwood 
Cluck, San Antonio, Tex.; Raymond E. 
Cookston, Cleveland, Ohio; Emma M. 
Cummings, Providence, R. I.; Samuel A. 
Fuller, Indianapolis, Ind.; Frank S. 
Ginocchio, Lexington, Ky.; Hamilton T. 
Hoyt, Milwaukee, Wis.; Samuel Kalik- 
man, Camden, N. J.; Thomas D. Kelley, 
Seattle, Wash.; A. W. Kennon, Jr., Dur- 
ham, N. C.; Robert K. Landis, Jr., Day- 
ton, Ohio; Henry A. Preston, Chicago, 
Ill.; W. Albert Sanders, Philadelphia, 
Pa.; W. F. Schulz, Jr., Pittsburgh, Pa.; 
David P. Wood, Jr., Chicago, Ill.; Joe 
D. Young, Des Moines, Iowa.] 





END OF PROCEEDINGS 
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Fiduciaries Elect 


Trust Committee, Indiana Bankers Asso- 
ciation: 
Chairman: D. W. Jurgemeyer, vice 
president and trust officer, Irwin Union 
Bank & Trust Co., Columbus 


Trust Committee, Michigan Bankers As- 
sociation: 
Chairman: Stewart E. McFadden, vice 
president and assistant trust officer, Na- 
tional Bank of Detroit 


Trust Committee, New Hampshire Bank- 
ers Association: 
Chairman: Lionel G. Jessop, vice presi- 
dent and trust officer, Nashua Trust Co. 


Bergen County (N. J.) Corporate Fidu- 
ciaries Association: 

President: Miss Eleanore Jacod, as- 
sistant secretary, trust department, Peo- 
ples Trust Co. of Bergen County, 
Hackensack 

First V.P.: John P. Rose, trust officer, 
Hackensack Trust Co. 

Second V.P.: William R, Mulligan, 
trust officer, North Jersey Trust Co., 
Ridgewood 

Secretary: Raymond J. Garrison, as- 
sistant trust officer, Citizens First Na- 
tional Bank & Trust Co., Ridgewood 

Treasurer: Richard Alsaker, assistant 
trust officer, Palisades Trust Co., Engle- 
wood 
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CONDENSED STATEMENT OF CONDITION, SEPTEMBER 30, 1959 





Cash on Hand and in Banks 

United States Government Securities 
State, Municipal and Other Securities 
Stock of the Federal Reserve Bank 
Loans and Discounts. . ... » 
Bank Premises ‘So an ee ee 
Other Real Estate a an ee oe 
Other Assela 64 4 klk eel 


Capital Stock . . . «© e+ © «© « 
Surplus . «© «© © © © © @ e 
Undivided Profits . 


DEPOSITS 
Commercial and Savings 
Estates and Corporate Trust 


Accrued Taxes, Interest, etc. 
Other Liabilities . 





q COMMERCIAL ia 





‘. 


ASSETS 


LIABILITIES 


United States Government Securities carried at $118,725,197.00 are pledged to secure U. S. Govern- 
ment Deposits and other Public Funds and for other purposes as required or permitted by law. 





Assets are shown NET after deducting Valuation Reserves. 


f Ohio’s Largest Bank \ 
welcomes individuals and corporations 
seeking new or additional banking services. 


69 CONVENIENT OFFICES 


Northern Ohie: 
Painesville @ Willoughby @ Bedford @ Solon @ Berea 
Lorain and 
Everywhere in Greater Cleveland 
SAVINGS ez 


Largest branch banking system between New York and California 
709,883 DEPOSITORS 


Member: Federal Deposit Insurance Corporation 


$ 211,733,281.30 
273,642,923.80 
101,116,743.91 
° 3,000,000.00 
° 816,819,133.97 
° 4,170,409.22 
° 1.00 
7,343,389.52 


$1,417,825,882.72 





$ 22,500,000.00 
77,500,000.00 
14,584,537.01 


Capital Funds 





$ 114,584,537.01 








$1,253,231,941.60 

37,779,506.27 
Total Deposits 1,291,011,447.87 
Sige. ee ee 9,127,346.08 
oe Ogee ae 3,102,551.76 
$1,417,825,882.72 
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Federal Reserve System 
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Future Head Office of the Chase Manhattan Bank 


Why dont you 
lalk to the people at 
Chase Manhattan? 


Underwriters and Distributors of 

STATE, MUNICIPAL AND 

PUBLIC HOUSING AGENCY 

Bonds and Notes 

a 

Dealers in and Distributors of Securities of 
FEDERAL LAND BANKS 

FEDERAL INTERMEDIATE CREDIT BANKS 
FEDERAL HOME LOAN BANKS 

BANKS FOR COOPERATIVES 

FEDERAL NATIONAL MORTGAGE 
ASSOCIATION 

and 

INTERNATIONAL BANK FOR 
RECONSTRUCTION AND DEVELOPMENT 
(World Bank) 

* 


The Chase Manhattan Bank offers trust officers, attorneys and others acting in 
fiduciary capacities the combined facilities of a fully staffed and thoroughly ex- 
perienced Trust Department and Bond Department. Whatever your needs, you 
can be assured of the personal attention of experienced and interested officers. 


Trust Department 


The Chase 
Manhattan Bank 


Chartered 1799 


Member Federal Deposit /nsurance Corporation ’ 
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Sidelights .. 





. Trade Winds... 


Memos . 














INS 


{UI 





POWANL UVES WEN 














Q [ue STEEL Story 





The national economy has not been 
Phrottled but the shutdown of a vital in- 
[uustry like steel has inevitably brought 
}ubstantial personal and corporate 
Fiosses which cannot be suffered in- 
definitely. The cost, however, will prob- 
Tably be less than would another round 
of wage and price boosts, despite the 
evidence of three economists before the 
JPenate-House Economic Committee on 
September 29th discounting the im- 
portance of union-won pay increases as 
a factor in post-war inflation, Govern- 
ment spending must take a large share 
of the blame but it seems unrealistic to 
contend that the constant rise in steel 
wages since the last war, which has 
erved as a guide to other labor groups, 
\as not been contributory. 


Union President McDonald claims 
jhat steel management cited rising for- 
ign steel imports as a bogeyman in 
ontract negotiations but it is apparent 
jhat he is more concerned with obtain- 
‘}ng settlement of an unpopular strike 
‘or personal prestige than in keeping his 
members fully employed and competi- 
jive in world markets. The Department 
‘jf Commerce September Survey of Cur- 
rent Business reports “purchases of for- 
eign steel mill products have doubled 
from 1954 to 1958, both years in which 
‘feel demand was at a cyclical trough, 
indicating a relative improvement in the 
‘competitive position of foreign steel 
jiroducers during that period.” This 
jublication also reports total second 
uarter imports at the record annual 
ate of $15.7 billion. Of the actual 
juuarter figure of $3.8 billion, almost 
pne third was fabricated goods, again 
#ointing up that with all our natural re- 
Pources and vaunted mass production 
POgenuity, labor leaders cannot afford 
1° ipmore the threat to their members’ 
qrell- being implicit in foreign competi- 
ion from new, efficient facilities operat- 
}ng with lower wage scales. 
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Resumption of operations will face 
accumulated order backlogs but opin- 
ions are divided as to the longer range 
outlook for the industry, largely be- 
cause of rising concern over the muddled 
money market. Steelmakers are hoping 
that the motor manufacturers, by na- 
ture optimists, will realize their hopes 
of a lush 1960 model year approaching 
the 1955 record. Rising costs and avail- 
ability of adequate installment financing 
for the seven of each ten new cars pro- 
duced may alter the picture but 1960 is 
an election year and Congress, already 
on record as unhappy over the Fed’s 
tight rein on money, will surely seek 
to ease money controls when it recon- 
venes in January. 

The evidence indicates that steel 
management is firmly resolved to re- 
gain this time its right to manage. Un- 
fortunate as this stoppage is, if the sac- 
rifice brings curbs upon irresponsible 
leadership and unrealistic demands be- 
cause of labor’s power to enforce in- 
dustry paralysis, the price will not be 
too great. Ironically, the greatest pres- 
sure upon Mr. McDonald for retreat, if 
some method of saving face can be 
found, will probably come from other 
leading labor groups whose members 


are idled. 


BankK Prorits on RIsE 


Last month’s market sell-off did not 
spare bank stocks. In spite of their pre- 
dominantly investment character, the 
correction in this group from Labor 
Day to the worst levels of late Septem- 
ber was roughly 10%, approximately 
the same as that registered by the D-J 
industrial average from its August 3rd 
top. 

Nobody enjoys paper losses, even if 
they are considered temporary, but 
holders of these staid and solid stocks 
certainly seem to have no great grounds 
for apprehension over any commitments 
at slightly higher levels. Record first 
half earnings stimulated a generally ris- 


.. Portfolio Studies . 


DIGEST 


.. Funds Index .~. Reports 


ing trend in bank stocks over the first 
eight months. A severe downturn in 
business with easier money, while far 
in the future from present indicators, 
would not in itself portend any marked 
decrease in profitability for the banks 
because combined loan and investment 
volume might well compensate for lower 
rates and, under these conditions, there 
would be some substantial profits to 
ring up in the bond portfolio on astute 
switches executed today. With Govern- 
ments at the lowest point in 30 years, 
the opportunities for translating de- 
preciation in the bond account into dis- 
count for future capital gains are legion. 

Rising money rates have unquestion- 
ably helped current profits but probably 
less than usually believed because of the 
normal time lag. This means that loan 
income follows behind ascending rates 
and continues for a time after money 
costs start to ease. Consequently, the 
banks should continue to feel the stim- 
ulus from this account through 1960 
unless the steel strike turns out to be 
more damaging than now expected. 
Loan demand has persisted during the 
summer and termination of the strike 
will probably spur inventory financing, 
with normal autumn and holiday trade 
movements in the offing, too. In effect, 
nothing that could occur over the bal- 
ance of this year seems likely to reverse 
what should be a profitable period for 
the country’s banks. 

Nine months net operating profits for 
the 12 New York City clearing banks 
are estimated by M. A. Schapiro & Co., 
Inc., New York bank specialists, in their 
September Bank Stock Quarterly at 
$227.6 million, a 13.8% gain over 1958, 
with the third quarter probably 30% 
above the previous year. For the full year, 
they look for a 15.6% rise to around $316 
million, the largest percentage advance 
in any one year since World War II. 

This study also points out that this 
group should report an average return 
on loans almost 42 of 1% above 1958 
and approximately 14 of 1% on invest- 
ment account, although loan and invest- 
ment dollar totals are not significantly 
greater than last year. Despite rising 
operating costs as expressed by the 1959 
critical yield (break even) point of 
1.62% vs. 1.52% for 1958, the indi- 
cated profit margin has increased to a 
new high of 2.4% compared with the 
1957 record of 2.31%. As rates now 
available on new loans and investments, 
as previously noted, are not yet fully 
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reflected in these figures, this survey 
states that there is still room on the up- 
side for improved earning assets yield. 
The New York banks, in terms of return 
on their capital accounts, have improved 
profitability 58.4 since 1951. Starting 
at 6.08% at that time with capital ac- 
counts of $2.37 billion, 1959 estimates 
are for 9.63% on $3.282 billion (at 
June 10th call date) with better than 
10% expected in 1960. 

The Quarterly’s tabulation of the 
country’s 25 largest banks based on 
June 10th call date and September 10th 
market (roughly 10% above the 


month’s later lows) indicates that their 
price advances have not been at the ex- 
pense of such standard criteria as ratio 
to book values, yields or price/earnings 
ratios. Dividend payouts are also run- 
ning on the modest side based on rising 
profits and this consideration has al- 
ready motivated some increased rates 
and stock dividends, with growing in- 
vestor expectation of further liberal 
treatment as the year closes. 


Mr. K. Looxs Us Over 


The most fervent believer in the 
American way could not fail to be im- 
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INVESTMENT STOCKS 


Knowledge, Experience, Facilities for Investors 


R. W. Pressprich & Co. 


MEMBERS 


New York Stock Exchange 
American Stock Exchange ( Assoc.) 
Midwest Stock Exchange 


48 Wall Street, New York 5, N. Y. 
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pressed, however grudgingly, by the 
sheer virtuosity of Mr. Khrushchey’s 
swing around the United States. His 
demonstrated nimbleness in formal ad. 
dress or impromptu rough and tumble 


was reflected in his jaunty aplomb and§ 


apt Russian aphorisms. Always the mas- 
ter pitchman, he appeared at all times 


supremely confident of his ability to 
match wits with any capitalist audience, § 
His protean display failed to uncover, @ 
however, any new items in the shop-™ 
worn standard line of Soviet collectivist 


merchandise. 
As stated in this column last month, 


the record since World War II fur-® 


nishes meager basis for hopes of real 


concessions from the Soviet camp. His 
softer tone in reporting his visit, coupled 
with repeated boasts of Soviet economic 
potentials and determination to outpro- 
duce the United States, may mean that 
he has ruled out for now the need for 
force in favor of ideological economic 


warfare. Unless this country allows it- § 


self to be conned into lowering its guard 
without solid assurances of impartial 


Waste ee AAI de aint An Saar eM RRL A EN Hrivicaicet 


arms inspection, which is extremely 


doubtful, defense spending is unlikely 
to be materially less than the current 
level, although emphasis may shift from 
one to another area. Consequently, it 


bears repeating that fears of dire eco- F 
nomic dislocations from this interna- 7 
tional junket are more illusory than ac- 7 


tual. 

Continuation of the steel 
into its third month with corresponding 
declines in sundry economic indices is 
calculated to bolster Mr, K’s low ap- 
praisal of the future for capitalism. If 
his view of our admittedly imperfect 
enterprise system leads him to conclude 


that we shall destroy ourselves without | 
outside help, his visit could not have 7 


been better timed. 


ADDED STARTER 
The New York Mercantile Exchange 


announced formation of its subsidiary. 


The National Stock Exchange, Inc., on f 
September 16th, under New York State | 
law, Application at an early date to | 


the SEC for designation as a registered 
stock exchange is planned. 


Its organizers, all affiliated with the ; 
parent exchange, are desirous of de- : 


veloping a trading place for securities 
of newer and smaller businesses of g00'! 
standing. Minimum requirements will 
be net worth of $1,000,000, 150,000 
shares of stock outstanding and at least 
500 stockholders. Quotations will be 
transmitted over the national wires of 
the Merchantile Exchange. Initial plans 
call for listing 128 securities. 
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Now... Anaconda Aluminum Foil brings 





tempting dishes from the world’s finest chefs 
right into your home 


The rigid foil containers above have two 
things in common: All were made to hold 
baked or frozen food. All were made of 
Anaconda Aluminum Foil. In 1958 alone, 
Anaconda produced hundreds of millions 
of aluminum foil containers of all shapes 
and sizes. 

Versatile aluminum foil brings so many 
advantages to the food field. It makes 
packaging far more convenient and attrac- 
tive, besides being moisture-proof, taste- 
proof, odorproof and lightweight. The list 
of products packaged better with alumi- 
num grows steadily longer. Take frozen 





foods, a prime user of foil: last year, 
frozen foods alone rang up total sales of 
close to four billion dollars. By 1965, econ- 
omists tell us, Americans will be buying 
five to six times more! Truly, this foil- 
inspired packaging revolution is just 
getting started. 

Joining vigorously in the development 
of America’s aluminum future, Anaconda 
has blended all its aluminum facilities 
into one new subsidiary, Anaconda Alu- 
minum Company. The result is an inte- 
grated organization embracing almost 
every phase of aluminum production— 









Reducti 
' 


General Offices: Louisville 1, Kentucky 
Plant: Col 


from alumina to pig and ingot through to 
the fabrication of commercial products 
such as foil, coiled and flat sheet, rod, bar, 
structurals, tube and extruded shapes. 

In addition, substantial quantities of 
wire ingot are supplied to another Ana- 
conda subsidiary, Anaconda Wire and 
Cable Company, for the production of a 
wide range of aluminum wire and cable 
electrical conductors. 

Anaconda’s growth in aluminum is a 
typical example of a development program 
that seeks to offer better products and 
services to both industry and consumer. 
59175 A 





bia Falls, Mont 





Fabricating Plants: Terre Haute, Ind. + Louisville, Ky. - 


Fair Lawn, N.J. + San Gabriel, Calif. 












Mutvat FUND ACCUMULATION PLANS 


Contractual Plan ‘Comes Into Its Own 


WALTER LOSK 


Director of Research, Investors Planning Corporation of America 


ONTRACTUAL PLANS ARE RAPIDLY BE- 
C coming a dominant force in the 
Mutual Fund industry. Of the more 
than 1,100,000 Mutual Fund accumula- 
tion plans in force in the United States 
today, more than 600,000 are con- 
tractual plans, and the number of con- 
tractual plans in force appears to be 
growing at a faster rate than any other 
type of accumulation program. Within 
the past three months three of the older, 
larger Funds and one of the smaller 
Funds have joined the growing group 
which make their shares available 
through contractual plans, and at least 
two more large Funds are due to bring 
out such plans in the near future. Most 
new Mutual Funds started today are 
making provision for this type of ac- 
cumulation plan. As of now, about 50 
different contractual plans, based on 
Funds of many different types, are 
offered to the investing public. 


Contractual plans give the Funds a 
steady and substantial flow: of new 
money to invest, regardless of market 
conditions. They also make sense from 
the investors point of view for much the 
same reason—regular and planned ac- 
cumulation of investment shares. 

To the basic Mutual Fund principles 
of diversification, full-time professional 
management, and bank custodianship, 
the contractual plan adds the important 
planning principles of: (1) A clearly 
defined program of payments that can 
be followed to a specific investment 
goal in a given period of time, and (2) 
A built-in incentive for the investor to 
carry the plan to completion, because 
early termination carries the threat of 
loss. The contractual plan is a program 
for the individual who is sincerely in- 
terested in investing for his long range 
financial future. 


Pros and Cons 


In addition to the major features 
mentioned above, most contractual 
plans offer the following advantages: 


e Automatic reinvestment of income 
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dividends and capital gains distri- 
butions without commissions. 

e Flexibility that allows for accelera- 
tion or deferment of payments. 

e Easy transfer, or assignment for 
use as collateral for loans. 

e A feature which permits partial 
liquidation of a substantial num- 
ber of the shares owned, the use 
of the money without interest, and 
the repurchase of the liquidated 
shares later without a new sales 
charge. 

e Optional plan-completing life in- 
surance should the planholder die. 

e Arrangements for designating bene- 
ficiaries to whom property can 
pass at once on planholder’s death 
without delay and expense of pro- 
bate. 

e Aneffective “reminder” system that 
helps keep the planholder on the 
investment path he has set. 


The points usually mentioned as dis- 
advantages of the contractual plan are: 

1. The way in which the commission, 
or sales charge, is deducted: the “first- 
year charge. 

2. The planholder pays the custodian 
bank’s fee. 

3. Termination of the plan in the 
early years is almost certain to mean a 
loss. 


Depending upon the circumstances, 
these so-called disadvantages usually can 
be turned to the advantage of the plan- 
holder. The key here is proper use of the 
contractual plan as a financial planning 
tool. 


Counseling Philosophy 


Our counseling philosophy in the use 
of Fund planning is a simple but logi- 
cal one, evolved by our president, Wal- 
ter Benedick, out of 25 years exper- 
ience. We recommend contractual plans 
for investing out of income, as the 
method that gives the best chance of 
reaching a specific long-term investment 
goal. 

Our main criterion for deciding 
whether a contractual plan is suitable 
is the likelihood that the client will com- 
plete the plan. The plan calls for regu- 
lar payments regardless of price levels. 


The client must understand that the 
value of his investment will decline if 
market prices decline, and that there 
will be a loss if he discontinues his plan 
when the value of his shares is less than 
he paid for them. If it is unlikely that 
the client will be able or willing to com- 
plete a contractual plan, our representa- 


tives are instructed not to allow him | 


to start it. 

We guide that type of client to the 
so-called voluntary plan, under which 
there is no fixed investment period and 
the sales charge is deducted equally 
from each payment. The voluntary plan 
is obviously a better short-term plan, 
but it lacks a specific goal in terms of 
dollar amount to be invested. 


How Plans Work 


There are many variations among 
contractual plans. Payment periods 
range from five to 20 years. At one time, 
the most popular investment period was 
10 years, but there is a recent trend 
toward longer plans. 

Under the I.P.C. contractual plans, 
for an example, the planholder embarks 
on a program to set aside a certain 
amount each month—it can be as little 
as $10—for 150 months. The Custodian 
Bank, which is The Bank of New York, 
opens a plan account in the name of 
the planholder, receives his payments 
each month, deducts the sales charge 
and the bank fee, and invests the net 
amount of the payment in shares of the 
underlying Mutual Fund at the current 
net asset value per share. The creation 
and sales charge deducted from the first 
12 payments represents, for the smaller 
plans, about half of the total sales charge 
for the entire 150 payments. The other 
half is spread out over the remaining 
138 payments, Thus the planholder pre 
pays, during the first year, part of the 
commission for following 1114 years. 

Prepayment is an obvious disat- 
vantage if the investor does not intend 
to or cannot make the future invest: 
ments. However, this prepayment pro 
vides the powerful incentive usually 
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needed to continue the plan past the 
inevitable temptations to cash in the 
shares and spend the money on some 
short-term want. While there are no 
conclusive industry-wide figures avail- 
able, some Mutual Fund officials have 
estimated that about 80 per cent of the 
voluntary plans do not continue for 
more than three years. By contrast, Mr. 
Benedick has stated that only about 3 
yer cent of I.P.C. contractual plans have 
been terminated, and there are indica- 
} ions that termination of other contrac- 
ual plans is correspondingly much 
bwer than that of the voluntaries. 
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Most voluntary plans have a sales 
charge of 714 to 814% of the payments. 
Although the creation and sales charge 
Yon the minimum I.P.C. plan, if com- 
pleted, is also 8% of the total payments, 
much less money goes to work in Fund 
shares during the first year of the con- 
} tractual plan than during the first year 
| of the voluntary. On the other hand, in 
the subsequent years, there is more net 
money invested from each contractual 
plan payment than from each voluntary 
plan payment. Under contractual plans, 
there can be no sales charge in the re- 
investment of dividends and capital 
}gains distributions. Under voluntary 
} plans, many Funds reinvest income divi- 
dends at the public offering price, which 
includes the usual sales charge. 








The bank’s fee, paid by the contractual 
planholder, ranges from 3% of monthly 
payments on the minimum plan, to 
about 144% on $100 monthly, about 
1 1% on $250 monthly and about 14% 
} on $1,000 per month. Under the volun- 
| tary plan, the planholder usually pays 
nothing for the bank’s services. This 
seeming disadvantage of the contractual 
plan is, in our opinion, a very positive 
and worthwhile feature. By paying for 
custodian service, the contractual plan- 
j holder obtains a guarantee of bank 
custodianship of his plan for as long 
as he wishes, up to at least 20 years 
| from the date the plan was issued. He 
can keep his plan in force during the 
payment period by making as little as 
one payment a year. The plan’s spon- 
soring firm could actually go out of 
business, and the custodian bank would 
} be committed to administering the con- 
| tractual plans then in force for the re- 
mainder of the 20-year period. Naturally 
the planholder retains the right to termi- 
nate at any time he wishes. 


Under the voluntary plan the bank 
makes no such commitment. Voluntary 
Plan bank fees are usually paid by the 
. Fund’s national distributor, and most vol- 
} Untary plan applications state clearly that 
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the plan can be terminated at will by the 
bank or the national distributor, as well 
as by the planholder. Because of rising 
bank fees, many of the national distribu- 
tors of Funds have either increased the 
minimum initial payment and the annual 
minimum which the voluntary planholder 
must invest in his plan, or in some cases 
have begun to ask the planholder to pay 
part of the bank charges even under vol- 
untary plans. 


Other Features 


Passing the plan property along to the 
heirs is a simple matter under the bene- 
ficiary designations available with con- 


tractual plans. Upon presenting to the 
custodian bank proof of death and a 
tax waiver, the planholder’s benefici- 
aries succeed to all the rights and 
privileges of a planholder. They can 
terminate the plan and liquidate or 
withdraw the shares; they can continue 
to reinvest dividends, or they can take 
the income in cash. It should be noted, 
however, that minors cannot be owners 
of such plans in their own names. 

The optional plan-completion life in- 
surance, to cover the amount of the un- 
paid plan payments at the planholder’s 
death, is group creditor insurance, a 
form of decreasing term insurance with 





FACILITIES FOR INSTITUTIONAL 
BLOCK PURCHASES AND SALES 





The Trading Department of Eastman Dillon, Union Securi- 
ties & Co. regularly maintains a large inventory of institu- 
tional grade bonds, preferred and common stocks. This fre- 
quently enables us to meet our clients’ block purchase or sale 
requirements without disturbing existing markets. 


The firm maintains trading markets in selected issues of 
the following securities: 


Public Utility Common and Preferred Stocks, and Bonds 
Industrial Common and Preferred Stocks, and Bonds 
Canadian Stocks 
Railroad Bonds 
Equipment Trust Certificates 
Municipal Bonds 


U. S. Government and Federal Agency Obligations 


EASTMAN DILLON, UNION SECURITIES & CO. 


MEMBERS NEW YORK STOCK EXCHANGE 


15 BROAD STREET, NEW YORK 5,.N. Y. 


PHILADELPHIA e« CHICAGO e LOS ANGELES « BOSTON e« BALTIMORE 
HARTFORD * CLEVELAND . PATERSON . READING . EASTON 
CARLISLE e NEW HAVEN e« LAS VEGAS - SAN DIEGO +« ESCONDIDO 


LA JOLLA . VENTURA > SAN MARINO * SOUTHERN PINES 











the premium also decreasing as pay- 
ments are made. Premium rates are very 
low, and are about the same for plan- 
holders of all ages. In case of death of 
the planholder the insurance company 
pays up the remaining payments in a 
lump sum to the custodian bank for in- 
vestment into the planholder’s account. 
Of particular value to institutional in- 
vestors as well as individuals is the 
unique partial liquidation and replace- 
ment feature of most contractual plans. 
Pension trusts and profit sharing plans 
can use this feature to simplify the pro- 
cedure involved in changes of company 
personnel, liquidating some shares to 


pay benefits to one person, and replac- 
ing the shares without sales charge for 
the benefit of another. Many large plan- 
holders, such as builders, use their plans 
as a place to keep surplus money at 
work until time of need. At that time a 
portion is liquidated, the money used, 
without interest, and later the shares are 
repurchased without paying a new sales 
charge. Of course, the liquidation may 
be at a higher or lower price than that 
originally paid, and the replacement 
purchases may also be at higher or 
lower prices than the liquidation. But 
the privilege of using a part of the 
value of his shares, without having to 
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For short term investment 


Higher Net 
Returns from 
TAX-FREE BONDS 


Lavestment officers of banks and other corporations 
can find short term bargains and high yields in today’s 
1-10 year tax-exempt bond offerings—the so-called bank 
maturities. In many cases, these short term tax-free 
bonds are priced to yield more net income than taxable 
securities, including governments, and even loans. The 
bank with income taxable at 52% would have to get a 
5.21% taxable return from government securities—im- 
possible in today’s market—to come close to a 2.50% 
yield from a tax-exempt bond. And 6.25% on loans is 
necessary to equal a 3% tax-exempt yield. 


Send without obligation for our easy reference tax chart 
showing comparative values of taxable and tax-exempt 
yields in both the 30% and 52% corporate tax brackets, 
and for our latest list of tax-exempt offerings showing 
representative issues in this field. 


HALSEY, STUART & CO. Inc. 


123 SOUTH LA SALLE STREET, CHICAGO 90 + 35 WALL STREET, NEW YORK 5 
AND OTHER PRINCIPAL CITIES 
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destroy his long range investment pro- 
gram, has been a blessing to many 4 
contractual planholder, 

A complete set of “reminders” is put 
into action to help the client continue 
to his investment goal. With each  re- 
ceipt for a payment there are a notice 
of next payment due and a convenient | 
business reply envelope. Every three 
months, with his dividend reinvestment 
receipt, he receives a payment forin 
which he can use to make up deferred 
payments, or to resume payments if he 
has temporarily stopped. We, and many 
other contractual plan sponsors, have 
client relations departments which assist 
the firm’s representatives in contacting 
and servicing clients who have fallen | 
behind schedule—not to force anyone 
to do something he doesn’t wish, but 
to remind him of what he set out to do | 
and why he should continue. 

The contractual plan offers an eff- 
cient and effective method for an in- 
dividual or a family to set an invest- 
ment goal, to encourage regular pay- | 
ments toward that goal before all the| 
current income is spent out of hand, | 
and to accumulate conveniently and | 
systematically the shares of an invest- | 
ment, based on sound money manage- 
ment principles, in many companies in | 
American industry. F 
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TRUSTMAN HEADS FINANCIAL ANALYSTS | 
& 


Luther C. Dila- 


tush, vice pres. and i 
trust officer of Mer- f 








chants National f 
Bank & Trust Co,, 
Indianapolis, has 
been elected presi- 
dent of the Indian-| 
apolis Society of} 
Financial Analysts. | 

The Society was | 
recently admitted to the National Feder- | 
ation of Financial Analysts Societies. | 
Mr. Dilatush came to Merchants Na-/ 
tional Bank in 1958, after having served | 
as vice president of the American Na-/ 
tional Bank of Chicago. Following gradu- | 
ation from Ryder College, he did grad-| 
uate work at New York University andj 
was an investment counsel for Barrett 9 
Associates, Inc. for 19 years. 


rane 
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musty ten ee ty, 


e Shares of the bank’s own stock for ji 
suggestions improving operations and ji 
economies. are being given employees of fi 
the Bank of Virginia, Richmond. Onej 
share of bank stock goes to the author} 
of the Suggestion-of-the-month and four fj 
shares for the Suggestion-of-the-yeal- 5 
First recipient was the secretary who 
made this suggestion. 
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na = ony 

nt fi last year we provided over 125 — on 

ee . 33,000 American Insurance Co. 

nt fl solutions to the problems of 6,000 American Investment Co. of Illinois 
rin § 5,000 American Telephone & Telegraph 
ed . 25,000 Bendix Aviation Corp. 

he Ff - t t oad tf hi 37,000 Beneficial Finance Co. 

ny S a e O r O l Oo 10,000 Bethlehem Stee! Corp. 

me 5,000 Boeing Airplane Co. 

sist # 


sist & . ' ' 130,000 Chrysler Corp. 
at DiIStriIDUTION Foie race 


len J 15,000 Container Corp. of America 

















:) m. 
sat fl 100,000 Douglas Aircraft Co. 
do | In 1958 Kidder, Peabody sold over 125 blocks of stock* 108,925 Dufty-Mott Co. 
which were owned by individuals and corporations other 11,200 Federated Department Stores 
‘ P 74,925 —_‘ Florida Steel Corp. 
fh ’ than the issuer. Many of these blocks represented parts of snlanseg 
In- | oe 33,000 General Time Co. 
est-| estate and trust portfolios, large and small. 20,000  Gustin-Bacon Mfg. Co. 
ay: | Our successful handling of their distribution and sale was 10,000 Hertz Corp. 
ef based on Kidder, Peabody’s ability to find the appropriate 25,000 Interstate Power Co. 
nd, | os 6,000 Kern County Land Co. 
and | market for the type and number of securities held—and to a 
is . f i 30,000  Koppers Co. 
all make the most effective use of it. 10,500 Louisville Gas & Electric Co. 
Age Some of the blocks were Private Placements—a major 5,000 Northern Natural Gas Co. 
5 Ing J 
[ means of disposing of large blocks of stock. We offer broad 5,000 Panhandle Eastern Pipe Line Co. 
i ‘ ‘ ct 30,000 = Pittsburgh Plate Glass Co. 
S knowledge and experience in determining how, when and 10000 Plough, tne 
id where to use this method and the best terms on which 16400 Repubile mais Corp. 
Jila- financing can be arranged. §,000 Richfield Oil Corp. 
and Others were Secondary Offerings which, in order to have 100,000 William H. Rorer, Inc. 
Mer- : . Jee Lom oe 9,000 Sears, Roebuck & Co. 
maximum success, require national coverage, facilities, dis- a 
nal , ; Anis 5 106,150  Socony Mobili Oil Co., Inc. 
oe tribution and the ability to place stocks in the hands of 10,000 Standard Oil Co. of California 
a strong individual and institutional buyers. 177,235 Standard Packaging Corp. 
ian- | We are thoroughly familiar with the variety of techniques 150,000 Standard Pressed Steel Co. 
: ” for selling blocks of stocks on the floors of national stock — renee - nae 
ysts. | 11,400 Union Carbide Corp. 
i i exchanges. 15,000 Union Electric Co. 
nl If you are facing problems of distribution and sale of an 10,000 United Gas Improvement Co. 
Na- | investment portfolio for an estate or trust, our partners 5,000 United Shoe Machinery Corp. 
- j would be glad to discuss your particular situation at your — See 
adu- | convenience. Call or write the Resident Partner in the 
a Kidder, Peabody office nearest you. There is no obligation. 
rrett i 
i 


K Pp Cc Members New York, American, 
} Boston, Philadelphia-Baltimore, 
j IDDER, EABODY & O. Midwest and Pacific Coast Stock Exchanges 
for i FOUNDED 1865 
and : New York 5 - 17 Wall Street - HA 2-8900 - New York 17 - 10 East 45th St. - MU 2-7190 
os of F Boston 10 - 75 Federal Street - LI 2-6200 - Puitapetputa 9 - 123 So. Broad St. - KI 5-1600 + Cutcaco 3 - 33 So. Clark Street - AN 3-7350 


bo ! Los ANGELES 14 - 210 W. 7th Street - MA 8-3271 + San Francisco 4 - 140 Montgomery St. - EX 7-4900 
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i 2 3 4 5 6 7 8 9° 10 
PORTFOLIO PRINCIPAL PERFORMANCE INCOME 
POLICY Base (100) : Bid Price 6/30/50 | 
For detailed explanation as to Po “a 
selection and interpretation of % entidiaine seeides Current Dividend % on 
data see July 1959 issue, p. 690. ; 9/30/59 aver. month-end 
lower grade bonds & dilate withe 
preferred stocks 6/30/50 to Bid& Bid ae 
Pre-War 9/30/59 Cap. only Last 5-Yr. 
Recent 5-Yr.range | 12/30/39 Low High Distr. 12 Mos. Avg. 
BALANCED FUNDS 72.38 95.6 201.5 192.2 157.3 3.03 3.31 
1 American Business Shares .-.-..---.-- 56.4 56.6 48.6 74.2 97.5 149.2 145.6 110.1 3.27 3.50 
2 Axe-Houghton Fund “A” 58.1 64.4 49.4 63.1 96.3 206.0 1982 1374 2.23 2.73 
3 Axe-Houghton Fund “B” Na the NCCT 55.5 95.9 215.5 S047 1592 2.57 3.04 
CO ARIS SI eS ae ee 66.7 73.6 56.5 69.4 95.5 211.6 202.7 161.0 2.75 23) 
5 Commonwealth Investment Co. 70 61 67.0 57.6 84.0 208.3 197.0 167.4 252 - 3:07 
6 Diversified Investment Fund, Inc. — 70.8 74.3 65.8 — 88.0 212.2 203.4 166.0 3.53 4.02 
7 Eaton & Howard Balanced Fund 65.5 70.9 59.9 67.0 96.38 203.4 193.4 166.7 2.84 2.91 
8 Fully Administered Fund fictaniel Securities) 78.9 78.9 68.3 78.0 96.4 168.8 159.7 140.9 3.34 3.65 
9 General Investors Trust —..._---y----__-- 60.4 81.9 58.1 91.7 97.2 203.0 195.2 143.3 3.50 3.72 
10 Investors Mutual - 69.38 71.6 63.6 — 96.3 195.2 184.6 164.4 3.10 3.49 10 
11 Johnston Mutual Feed . fe ane ee 79.9 79.9 56.4 — 96.6 228.5 216.0 184.0 a7 3.12 1 
12 Massachusetts Life Fund —.._-___.. 69.2 69.2 59.5 — 97.2 184.4 | 173.8 159.2 2.99 3.06 12 
13 National Securities—Income series — 90.0 91.8 82.0 — 96.8 188.3 180.7 149.6 418 4.77 13 
14 Wation-wide. Secutities 58.3 62.1 54.5 82.3 97.2 178.9 171.1 1387.8 3.22 3.44 14 
15 George Putnam Fund _ - nee 73.1 74.0 66.3 83.5 97.5 227.2 217.8 181.0 2.75 3.00 15 
16 Scudder Stevens & Clark Balanced Sad. see ae 66.2 67.3 56.7 74.6 97.3 187.6 178.1 149.9 2.88 3.07 16 
17 Shareholders Trust of Boston ; 61.8 78.9 58.8 — 96.3 216.8 208.0 161.4 3.51 3.63 17 
18 Stein Roe & Farnham Balanced Fund —..--__ 61.6 64.7 50.5 — 96.8 239.8 231.1 199.5 2.48 2.59 18 
fo) 63.6 68.5 63.2 70.9 97.3 200.4 | 191.7 158.3 291 3.12 19 
20 Whitehall Fund — 5.30 60.2 51.0 — 95.8 204.1 195.3 148.8 3.34 3.48 20 
FLEXIBLE FUNDS 73.38 95.8 246.4 233.2 186.4 2.64 93.14 
21 Broad Street ae REESE ene a 87.9 89.6 177.3 65.1 93.7 284.8 267.9 225.0 3.18 3.57 21 
22 Delaware Fund 89.9 95.5 84.3 69.3 95.3 242.8 229.8 171.6 22% 2099 2 
a ree 86.2 99.9 52.7 — 96.6 384.4 361.5 307.3 1.83 1.95 
24 Fidelity Fund 96.2 97.7 86.0 — 95.4 302.4 281.1 238.4 2.66 3.33 24 
25 Institutional Foundation Fund . 83.9 88.5 82.0 — 95.5 2388.0 2293 Visi 3.38 3.71 25 
26 Knickerbocker Fund _. 87.9 93.6 63.0 101.0 96.4 194.6 183.8 132.2 3.01 3.52 26 
27 Loomis-Sayles Mutual Fund - 59.1 60.1 49.5 60.5 96.6 186.7 181.0 138.0 2.92 3.03 27 
28 Mutual Investment Fund —__ sie aceathdt hi 84.0 84.0 55.8 74.6 95.7 184.3 173.5 133.0 2.50 2.89 28 
ee en 61.8 66.8 56.2 78.4 97.2 176.5 170.3 131.4 3.12 3.53 29 
30 Selected American Shares —. 95.9 97.6 81.1 74.0 94.3 257.7 244.1 176.4 2.50 3.10 30 
os Sete vee 93.6 97.7 93.6 98.3 98.2 284.6 266.0 243.9 2.71 3.64 31 
32 State Street Investment Corp. - sd ad Aa 92.4 92.7 81.2 56.8 95.3 219.5 210.1 140.6 1.86 2.51 82 
Ge wal street Investing Corp. —.§..._.___ 88.2 88.2 77.9 — 96.1 259.7 245.0 223.7 2.69 2.96 
34 Wisconsin Fund, Inc. 95.9 98.6 17.4 54.8 95.4 234.0 221.2 174.8 2.45 3.21 34 
COMMON STOCK FUNDS 65.3 94.7 308.7 290.5 237.3 2.35 2.89 
Ne : Ae 89.8 97.5 84.5 61.0 93.6 238.8 226.8 175.4 2.73 3.40 35 
SE ae a 79.6 88.5 176.7 68.0 94.6 277.7 263.8 206.9 2.44 2.84 36 
37 Dividend Shares . bn Siaee 85.4 86.6 81.4 73.5 938.6 243.2 233.0 192.5 2.69 3.01 37 
38 Eaton & Howard Stock Fund _ 84.0 92.1 78.3 62.2 95.2 $11.0 291.8 257.8 2.15 2.43 38 
39 Fundamental Investors ___ : Rien Se 99.0 99.2 96.7 54.5 94.4 307.8 285.7 245.4 2.07 2.82 39 
40 Group Securities—Common ecu 98.4 99.1 90.4 95.1 245.8 232.7 190.3 83.65 4.42 40 
42 Ipeerporated Investors —_$__>__ > 96.3 98.2 89.0 59.8 96.6 326.8 307.8 244.4 1.65 2.41 41 
42 Investment Company of America — oun 86.2 95.5 177.6 64.1 94.1 302.6 S867 8107 247 SB a2 
43 Keystone Growth Common (S-3) _--.. 95.0 99.0 91.0 Ti =§86STA 2566 884.4 220.2 1.63 2.385 48 
44 Massachusetts Investors Growth Stock Fund —— 93.8 99.3 93.8 69.6 94.7 386.9 360.1 308.4 144 1.82 44 
45 Massachusetts Investors Trust —..________. 98.1 99.3 97.3 76.6 95.3 382.6 810.5 285.8 2.65 3.26 
ES Se eee 97.3 99.3 919.5 57.6 92.7 356.9 331.5 260.9 2 | 27 
47 National Securities—Stock i nee ee eee 97.2 98.9 93.9 — 938.6 247.0 233.9 185.0 3.61 4.50 47 
48 T. Rowe Price Growth Stock Fund _..-_-___ 768 925 3.1 — 946 418.5 399.2 340.2 7s. °-Sa5 
49 Scudder Stevens & Clark Common Stock Fund_. 97.8 99.2 91.6 — 94.5 308.5 289.4 253.1 2.18 2.70 49 
50 United Income Fund — 93.5 98.4 91.3 — 95.4 278.3 261.2 220.1 2.89 3.37 50 
500 STOCK INDEX (Standard and Poor’s)® ____. — — — 70.7 9438 343.2 321.5 — — — 
CONSUMERS PRICE INDEX (B.L.S.)2 _ <, — — — 58.5 100.0 122.7 — — eer — 








n—Adjusted to June 30, 1950 base; *—Leverage operated until 2nd quarter 1950; Italics indicate ex-div. during current month, or high reached during 


preceding month. 
COPYRIGHT 1959 BY HENRY ANSBACHER LONG. 
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} Mutuals, Insurance Complementary 
j but Selling is Competitive 


Two representatives of the mutual 
ndustry and one speaking for the life 


“insurance companies agreed that the 
two financial institutions are comple- 
|mentary, but that the selling of their 
} products is competitive. At a forum con- 


ducted on September 22nd at the 70th 


dannual convention of the National As- 
Asociation of Life Underwriters in Phila- 


delphia, Edward C. Burr, C.L.U., chair- 
man of the Insurance Relations Commit- 
tee of the National Association of In- 
vestment Committees and Executive Vice 
President of the One William Street 
Fund, Inc., told the audience that “there 
are important uses for each in modern 


jiamily and business planning. .. . In 
long range family financial planning, 
‘life insurance almost always comes first, 


we are in agreement.” However, sales 


jpeople most certainly are competitive 





ind the cliches used by representatives 


| of each industry in certain instances to 
jccll their product are to be deplored. 


Mentioning his familiarity with those 


J used by mutual people to undercut life 
A sales, he also cited at least five currently 


INVESTMENT COMPANY NOTES 
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salesmen to 


employed by insurance 
knock investment companies “which, in 
recent months, have spread rampant 
throughout the life insurance business.” 
They should stop. Conversely Mr. Burr 
pointed to the statement recently pro- 


mulgated by the N.A.S.D. warning 
against use of literature unfairly attack- 
ing insurance and recommending in- 
discriminate conversion of cash 
render values. 


sur- 


Charles G. Dougherty, vice president 
of Metropolitan Life, concurred in Mr. 
Burr’s thesis and presented two pam- 
phlets highly derogatory of the life 
business which are being used by some 
mutual salesmen currently, But while 
agreeing with Mr. Burr about the non- 
competitive nature of the two products, 
Mr. Dougherty appeared to negate this 
idea with the very title of his talk— 
“Certainty vs. Uncertainty.” He talked 
of all savings plans employing equity 
investments as being highly speculative 
and offering the possibility of complete 
loss. The insurance executive never 
mentioned the hazard inherent in a 
steady erosion of purchasing power. 
“Life insurance is the only program of 
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A Common Stock Investment Fund 


Investment objectives of this 

Fund are possible long-term 

capital and income growth for 
its shareholders. 
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A Balanced Investment Fund 


Company invests in a portfolio 
balanced between bonds and 
preferred stocks selected for 
stability, and common stocks 
selected for growth possibilities. 
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protection and investment that carries 
full guarantees whether the investor 
lives or dies, and regardless of when he 
dies,” he emphasized. 

A. Moyer Kulp, vice president and 
chairman of the Investment Committee 
of Wellington Management Company, 
pointed out that the kind of stocks se- 
lected for a mutual portfolio will vary 
depending on investment objective. 
There are primary differences, more- 
over, between the purposes and philos- 
ophies of management of mutual fund 
and insurance company portfolios. The 
mutual is trying to preserve the position 
of its shareholder as the economy ex- 
pands and provide a possible inflation 
edge. Philosophies even differ in 
selection of the bonds for a balanced 
mutual! “The major portion of an in- 
surance company’s bond portfolio is 
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bought very carefully and probably 
largely held to maturity. By way of 
comparison, a large portion of the bond 
section of a mutual fund may be turned 
over 100% in several years, because 
constant selection to improve present 
position of bonds previously purchased 
is normal in an actively supervised bal- 
anced mutual fund.” 


Funds Question Variables’ 
Pricing at S.E.C. Hearing 


The lapse of time between valuation 
date and payment to the variable an- 
nuity policy holder, particularly during 
the pay-out period, was questioned by 
Vincent L. Broderick, general counsel 
to National Association of Investment 
Companies, at a mid-September hearing 
before the S.E.C. Application had been 
made by the Variable Annuity Life In- 
surance Co. and the Equity Annuity 
Life Insurance Co, for certain exemp- 
tions to the Investment Companies Act 
of 1940 under which they must now 
operate as a result of the recent Supreme 
Court decision. Over the protests of 
counsel for both companies, the Com- 
mission, represented by examiner Wil- 
liam W. Swift, agreed to limited partici- 
pation by the Association lawyer. 
Arthur H. Haussermann, officer of 
Vance Sanders and Co. representing the 
Board of Governors of the N.A.S.D., 


filed a statement with the Commission’ 


and did not cross-examine witnesses. 
Mr. Broderick’s cross-examination of 
Robert A. Crighton, VALIC’s president, 
was based on that company’s applica- 
tion for exemption from Section 22(e) 


of the Act which prohibits the postpon- 
ing of the date of payment or satisfac- 
tion upon redeniption of any redeem- 
able security for more than seven days 
after its tender to the company. In the 
case of VALIC, pay-out distribution is 
determined by the valuation as of the 
end of the second preceding month, 
allowing a 30-day period for calculation 
and making of payment. Harold Lohren, 
of the S.E.C.’s Division of Corporate 
Regulation, brought out that there 
might be a situation in the pay-out 
period of 60 days between determina- 
tion of value and actual payment. 
VALIC countered with the expense en- 
tailed in closing this time gap, but was 
asked by Mr. Lohren to indicate the 
additional cost, In redirect examination 
by his counsel, Mr. Crichton stated that 
valuation and closing the books alone 
might take as much as two weeks. 
Variations would even out because the 
pay-out obligation might begin 30 years 
in the future (period of accumulation) 
and last for any number of years. 

Mr. Broderick also cross-examined on 
the method of determining voting rights 
throughout the pay-out period as well as 
those of a qualified group contract 
under District of Columbia law. The 
latter, apparently entitled to only one 
vote, would require another exemption 
from the Act. The requirement for de- 
posits with state security commissions 
as well as the District regulatory body 
also came under the N.A.I.C. counsel’s 
scrutiny, being another item for re- 
quested exemption by the two insurance 
companies. 
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Relaxation of several other provi- 
sions of the 1940 law were sought by 
the variabie applicants. Of particular in. 
terest and apparently among the reasons 
for the investment companies’ eagerness 
to get the variables under the aegis of 
the Act, were requested exemptions 
from provisions that would prevent pay- 
ment of bonuses and extra compensa- 
tion to general agents and employees 
and the making of advances to general 
agents. President Edward A. Fish of 
EALIC explained that these were com- 
mon practices in the insurance indus- 
try. Advances would be made to a new 
agent during his first year with the 
company until he had an opportunity to 
learn the business and get fully started. 
But the amounts of such loans or 
bonuses could not be estimated in ad- 
vance. 


Waddell and Reed Offers 
Own Shares to Public 


Waddell and Reed, Inc., reputedly 
fifth largest fund sponsor with aggre- 
gate assets under its management of al- 
most $750 million, completed a success- 
ful public offering of its own shares 
valued at $814 million early this month. 
The underwriters, headed by Kidder, 
Peabody and Co., offered 70,000 new 
shares of the company along with 290,- 
000 shares belonging to present stock- 
holders. Of the latter shares, approxi- 
mately 100,000 each were for the ac- 
counts of Cameron K. Reed, President, 
and Chauncey L. Waddell, Board Chair- 


man, and his wife. 


This is the fourth public offering of 
a large mutual sponsor’s own stock this 
year and there had been some specula- 
tion as to how well it would be received 
by the public. The first of these, Key- 
stone Custodian Funds “A”, was well 
keyed to the public’s speculative en- 
thusiasm for a stake in the dynamically 
expanding mutual industry (in contrast 
to the more meager rewards from its 
product). From an initial price of $24 
it has reached $70 by October Ist. But 
a combination of weaker markets and 
over-estimation of the investor’s appetite 
resulted in the over-pricing of next two 
offerings, brought to market in mid- 
August. Television Management Shares 
offered at a price of $25.50 on August 
11, was quoted at $1614 to $171, on 
October lst; Hugh W. Long and Co. 
“A” stock retreated from an initial price 
of $32 on August 17th to $2314 on the 
first day of October. In contrast, the 
Waddell and Reed shares, offered at 4 
more realistic price/earnings ratio, weré 
selling at a comfortable point and a half 
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premium on the day following their in- 
itial sale. 






} The company has been the exclusive 

distributor of the shares of United 
} Funds, Inc. and United Funds Canada, 
Ltd. For the past ten years it has also 
been the sponsor-underwriter of its own 
contractual package, the United Periodic 
Investment Plans. Growing enthusiasm 
of other sponsors for contractuals can 
be appreciated by the fact that of 
United’s total sales of $111.372,000 for 
its fiscal year ending August 31, over 
40% were attributable to contractual 
payments. The company’s 3,500 sales- 
|] men are trained specifically to sell mu- 
tuals, 60% selling on a full-time basis. 
United Funds constitute 95% of the 
company’s mutual sales and of this lat- 
ter approximately 9% were wholesaled 
to dealers throughout the country. Fu- 
ture activities include distribution of 
its new United Variable Annuity Funds, 
Inc, which the prospectus states “will 
/} issue only annuities contracts” but “will 
not be a life insurance company in the 
conventional sense.” 
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| More Old-line Sponsors 
‘| Join Contractual Parade 


Two more long-established mutuals, 
| Blue Ridge Mutual Fund, Inc., and Na- 
‘i tional Securities and Research, Inc.., 
have introduced contractual plans for 
| the accumulation of their shares. Of 
particular interest is the fact that Henry 
J. Simonson, Jr., president of National, 
introduced the first mutual contractual 
plan in 1930. Subsequently, in the late 
30s when distribution was switched 
from his own sales organization to out- 
side dealers, this plan was discontinued. 
Current endorsement by a veteran ex- 
| ecutive such as this, who certainly is 
‘|aware of any problems which con- 
tractuals may present, is testimony to 
their present day acceptance. 








The National Growth Investment plan 
provides for monthly investments in the 
$70 million National Growth Stock 
series, one of the National Securities 
Series of mutuals whose combined assets 
exceed $460 million. Minimum pay- 
ments of $25 per month extend over an 
eight year period, but an amount equal 
to five monthly payments is required 
initially to start a plan. The planholder 
May accumulate additional shares for 
a seven year period after all payments 
have been completed. During this re- 
tained investment period both dividends 
and realized gains are reinvested at net 
} asset value, the only charge being the 
| custodian fee. The plan will be offered 
through investment dealers only and 
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there will be no exclusive distributor- 
ships. The usual plan completion insur- 
ance will be available in those states 
where it is permissible. 

Mr, Simonson emphasized the pre- 
cautions being made to make it clear 
that 50% of the first nine payments is 
taken out as sales commission. Fur- 
ther, he added that “in order to assure 
the planholder’s full understanding and 
satisfaction with the terms and condi- 
tions of the plan, upon acceptance of 
the application from a new planholder 
a letter is sent to him offering to can- 
cel the plan if he is dissatisfied and re- 
fund the total amount of his initial pay- 
ment at any time within 30 days after 
the plan has been accepted and estab- 
lished by Empire Trust Co., custodian.” 

The $33 million Blue Ridge Mutual, 
which also emphasizes long-term growth 
but of a more conservative nature, will 
likewise distribute its monthly accumu- 
lation plans through established invest- 
ment dealers. Fixed monthly payments 
may be made in units of $20 or more 
with an initial payment of twice that 
amount. Primary difference from most 
plans is that both a ten year and fifteen 
year accumulation period is provided 
for. Milan Popovic, president, explains: 
“This gives the planholder greater flexi- 
bility in timing his future financial 
goals. The investor seeking to build a 
college fund for his 8-year-old young- 
ster, for example, would conceivably se- 
lect a 10-year- program. But a person 
of, say 50, due for retirement at 65, 
might find a 15-year program more suit- 


able.” 


Two other long established open-end 
companies are understood to be prepar- 
ing to offer their shares through con- 
tractual plans. Incorporated Investors 
will be offered under the aegis of Roy 
Godfrey’s Financial Planning Corp. 
which is one of the most highly re- 
spected New York organization current- 
ly selling both insurance and mutual 
funds. Plans will be sold both by the 
Corporation and through dealers. The 
accumulation period is said to be 10 
years. Selected American Shares will 
also be sold through dealers under the 
sponsorship of the Planholders Institute 
which has been organized by Frank 
Sweetser, who originally sired the Drey- 
fus contractual. Investors will have the 
choice of three periods for regular pay- 
ments—five, ten or fifteen years. 


Company Capsules 


Two former bank executives have 
recently been placed at the helm of one 
of the country’s foremost mutual fund 
groups. Thomas J. Herbert has been 
elected president of Hugh W. Long and 
Co., Inc. succeeding Mr. Long who was 
named chairman of the board. Mr. Her- 
bert was with the First National City 
Trust of New York for 15 years and 
then with the American National Bank 
and Trust Co. of Chicago for 7 years, 
leaving in 1951 to join the Long group. 
Concurrently with Mr. Herbert’s recent 
election, Robert H. Daniel became ex- 
ecutive vice president of the sponsoring 
firm’s wholly owned subsidiary, Inves- 
tors Management Co., succeeding Mr. 

(Continued on page 1045) 
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N TAKING A LONG-RANGE LOOK AT THE 
| Sheer energy picture last July, we 
observed that our energy system is in a 
state of ferment whose effects will be 
far-reaching. Just what those effects will 
be, of course, is the $64 question for 
those in business and investment. Un- 
fortunately, this department’s crystal 
ball does not deliver a clear pictorial 
answer. 

During the past summer an energy 
observer could see portents of change 
in all directions. There was, for exam- 
ple, continuing reassessment of the time 
and manner in which nuclear fission 
may become economic for power gen- 
eration. It was disclosed that the Soviet 
Union is cutting back its nuclear power 
program because of high costs. Soviet 
Deputy Premier Frol Kozlov is reported 
to have told U. S. Vice Admiral Rick- 
over that Soviet planners had been badly 
misled by scientists on nuclear costs. 
Kozlov said the U.S.S.R. was’ planning 
to meet most of its future power needs 
from low-cost open-pit coal. Other ob- 
servers noted the massive crude oil dis- 
coveries in Russia in recent years. 

Dr. Frederic de Hoffmann, president 
of the General Atomic Division of Gen- 
eral Dynamics Corporation, told direc- 
tors of the Texas Atomic Energy Re- 
search Foundation that the U.S.S.R. has 
given controlled fusion research priority 
even over space exploration. For the 
Texas group, General Atomic is con- 
ducting a research program aimed at 
obtaining electric power from the fusion 
process. The Texans—and perhaps, 
now, the Russians—would like to “leap- 
frog” over nuclear fission into fusion, 
on the ground that it may provide the 
economic answer. 


Disenchantment in Britain 


Disenchantment is evident in Britain, 
too, where the estimated cost of nu- 
clear power from plants under construc- 
tion is now figured at 814 mills versus 
the earlier figure of 7 mills. At the same 
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ON THE ENERGY FRONT... 


ROBERT RESOR 


Vice President, Bozell & Jacobs, Inc., in charge of Nuclear Energy Division 


PORTENTS OF CHANGE IN OUR ENERGY SYSTEM 


time, Britain has a mounting surplus of 
coal which was not foreseen when the 
present atomic program was embarked 
upon, making possible 614 mill genera- 
tion at coal-fired power plants. More- 
over, the construction cost of new coal- 
fired plants has fallen almost 50% in 
Britain. 

Said The Economist of London: “Un- 
less the present downward trend in 
world coal and fuel oil prices is re- 
versed—and the threat of atomic com- 
petition, among other influences, may 
prevent this from happening for quite a 
long time—it is beginning to look as if 
the Mark I Calder Hall type of power 
station running on natural uranium will 
suffer a permanent cost disadvantage of 
perhaps 10 to 20% compared with the 
best type of thermal generating plant. 
This does not mean that the British 
nuclear power program was either mis- 
judged or ill-timed, but it could saddle 
the British electricity system with a 
basic supply of rather high-cost elec- 
tricity for the next 20 to 30 years. In 
the long run nuclear costs will probably 


Developments of Investment and Commercial Interest 





come down or remain level, whereas ; 
costs of coal and even oil are likely to | 
rise—though this run looks much longer | 
than it did when the nuclear program 
was trebled.” 


The fact is the British atomic power 
program has been cut overall, with 
fewer though larger nuclear stations 
being built (fixed changes in mills per 
kwh show a significant decrease as de- 
sign capacity is increased). At the out- | 
set, Britain plunged on one type of | 
atomic power plant, the gas-cooled. 
This, and the size of the units, is hurt- 
ing the British in the export market. 
Five groups of concerns dominate 
atomic plant construction in Britain and | 
they are definitely unhappy right now. | 
Several expect to lose money and some | 
may drop out of the race. 
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Canada’s Stake in Atomic Power 


At the same time, one Commonwealth 
member—Canada—takes a more opti- 
mistic view. The Ontario Hydro Elec- 
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tric Power Commission recently an- 
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nounced that it will build Canada’s first 
nuclear power plant on the shores of 
Lake Huron—286,000 hp at a cost of 
$60 million. The plant, known as 
CANDU, is to be built by Atomic En- 
} ergy of Canada Limited, for operation 
7 in late 1964 or early 1965. The Can- 
adian General Electric Company is 
participating in construction of a small 
prototype. P 

4 =©Pointing up the crucial role played 
by the availability or non-availability of 
low-cost coal, Ontario Hydro empha- 
sized that if nuclear electricity is not 
available by 1980, it will have to import 
from the U.S. 26.5 million tons of coal 
annually at a cost of some $300 million 
7 in foreign exchange. It is expected that 
3 Eby the late 1960’s Manitoba and the 
} Maritime Provinces will have to install 
large power plants in the 100,000-200,- 
ver || 000 kw range. 

ith |} Another factor in Canadian plans was 
ms |} pointed out by their Department of Ex- 
per |# ternal Affairs: “Although only about 75 
de- |¥ tons of uranium will be reauired for an 
ut- Pinitial fuel loading of CANDU, an 
of |} amount relatively insignificant when the 
led. |} size of Canada’s uranium production 
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world, thus opening up a substantial 
non-military market for uranium.” 

Uranium is playing an increasingly 
important role in the Canadian econ- 
omy. In 1958, it was Canada’s fifth 
most important export commodity and 
second only to newsprint in exports to 
the U. S., making up 9.3% of the total. 
Uranium contributed 25% of total 
metallic mineral production in Canada 
in 1958 and was substantially more im- 
portant than the next in order—nickel, 
iron ore, gold and copper. 


In Italy, where the energy problem 
may become acute within the next five 
years as industrialization soars and 
hydro-electric power sites are exhausted, 
an all-out effort is being made to double 
present electric generating capacity in 
the next 10 years through development 
of nuclear power. Westinghouse is do- 
ing very well in Italy, having contracted 
during the summer to install two large 
nuclear plants and six research and 
training reactors. The Italians are in- 
stalling one boiling water reactor from 
General Electric near Naples, and have 
bought one British gas-cooled reactor 
for installation south of Rome. ACF In- 
dustries and General Dynamics have 
benefited by sales of research and train- 
ing reactors. 


Changes in Emphasis in the U. S. 


Meanwhile, the nuclear pot continues 
to bubble in the United States. In efforts 
to reduce nuclear costs, attention is cur- 
rently being focused on the fuel cycle, 
from the mining and milling of ore to 
reprocessing of irradiated fuels. A sur- 
vey issued early this year by the Edison 
Electric Institute’s Technical Appraisal 
Task Force on Nuclear Power showed 
fuel costs varying all the way from 
33.48 mills per kwh for the Shipping- 
port plant to 3.49 mills per kwh for the 
Dresden plant. Many experts believe 
there are more possibilities for savings 
in this area than in reactor design and 
capital investment. 

(However, it should be added that 
capital investment per kwh in nuclear 
generating plants will undoubtedly be 
reduced in coming years. Reasons for 
this include the fact that plants present- 
ly being built are prototypes. They are 
undoubtedly “over-engineered,” and 
safety is being given what is very prob- 
ably more emphasis than strictly neces- 
sary—capital investment in structural 
safety devices is high.) 

While, in light of the British exper- 
ience, the U. S. decision to try out a 
number of reactor types appears wise, 
this year has seen moves to eliminate 
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THE CHECK THAT’S BEEN MAILED 
EVERY YEAR FOR 107 YEARS 


















































































There’s something solid about 
Cincinnati . . . and the great in- 
dustrial area of which it’s the 
center. Here we have a steady 
growth of widely diversified in- 
dustry. Here, you find one of 
the nation’s most skilled labor 
forces . . . with pride in its ex- 
ceptionally high productivity 
rate. And it’s hard to imagine 
a more ideal location as a dis- 
tribution center. All this has 
given the area’s economy an en- 
viable stability. It’s not surpris- 
ing that in such a community 
the Gas & Electric Company 
would reflect that same stability 





—with an unbroken record of 
stock dividends paid, every year, 
for 107 straight years. 





The Ohio River, which carries 1 
times as much commercial tonnage as 
passes through the Panama Canal, is a 
great asset to the Cincinnati area. It 
will become even more important as 
the high lift dam program, now in 
progress, is completed. 






THE CINCINNATI GAS & ELECTRIC COMPANY 
107 years of unbroken dividend history 


some designs for which feasibility is in 
doubt. The AEC has serious doubts 
about the so-called “fluid fuel” or 
homogenous reactors. This was the type 
projected by Pennsylvania Power & 
Light and Westinghouse, which was 
dropped. 


On August 10, the Commission an- 
nounced a long-range program to de- 
velop thermal breeder reactors, in which 
thorium would be inserted in a reactor 
fueled with either uranium 235 or 
uranium 233, and converted into uran- 
ium 233. In this fashion more fission- 
able material would be produced than 
is consumed. 


Another program conducted by the 
Commission is to accelerate develop- 
ment of process heat reactors. Low- 
temperature process heat consumes a 
major portion of the nation’s energy 
output and is used by a wide variety of 
industries, including metals, glass, ce- 
ment, petroleum, coal, chemical, food 
and paper. Reduction of capital costs 
of reactors and achievement of a high 
degree of operating reliability are es- 
sential. These achieved, this may prove 
an important market for nuclear re- 
actors, which offer such advantages as 
location of manufacturing plant far 
from conventional fuel sources. 

Process heat reactors will also distill 
fresh water from the oceans. Here again, 
soaring water needs indicate a major 
potential market. The Interior Depart- 
ment this summer announced that the 
first of five demonstration water conver- 
sion plants, with low-temperature re- 


actors supplied by the AEC, will be 
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The 180,000 kilowatt Dresden Nuclear Power Station which will be owned and operated 

by Commonwealth Edison Co. on the Illinois waterway. Of the $45,000,000 contract price, 

$15,000,000 is being paid as a research and development expense by co-sponsoring Nuclear 
Power Group, Inc. 





built by the Government at Freeport, 
Texas, to produce one million gallons 
of fresh water daily. At least one of the 
additional propected conversion plants 
will be built in California. 

A nuclear bubble that burst during 
the summer was the nuclear-powered 
plane on which $1 billion has been 
spent over the past 12 years. The Gen- 
eral Electric Company has been work- 
ing on this for several years, but the 
Administration decided against early 
construction of a flying model. 

On the other hand, nuclear ship pro- 
pulsion looks extremely promising. 








Institutional Research Department 


Continuing and comprehensive research 
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Atom-powered submarines are proving 
highly successful and an_ all-nuclear 
U. S. Navy is in prospect. A nuclear 
aircraft carrier, the “Enterprise,” will 
join the fleet in 1961, and a guided-mis- 
sile cruiser with nuclear propulsion, the 
“Long Beach,” was launched in July. 
The AEC and the Navy have developed 
or have under development eight differ- 
ent types of naval nuclear propulsion 
plants. And of course this summer saw 
the launching of the first nuclear mer- 
chant ship, the “Savannah,” which may 
well set the pattern for the future. 


Direct Conversion and the Fuel Cell 


While engineers have been busily re- 
fining nuclear reactors, other engineers 
and scientists have announced in recent 
months advances toward direct conver- 
sion of heat into electricity. Radio Cor- 
poration of America is working on what 
is called “thermionic conversion,” in 
which a current flows between two elec- 
trodes at different temperatures. While 
the process requires quite high tempera- 
tures, it may lead to such things as 
packaged nuclear power operating with- 
out moving parts for remote areas, and 
when combined with the conventional 
turbogenerator in a nuclear plani may 
yield efficiencies as high as 50-60‘ 


Another direct conversion 
known as “thermoelectric” is under in- 
tensive development by Westinghouse. 
In this process, electric power is pro 
duced when a suitable material is sub- 
jected to differing temperatures. The 
Navy has awarded Westinghouse e con- 
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tract for a small thermoelectric genera- 


tor. 


But more exciting to most people is 


Tthe news which has leaked out little by 


little about the so-called “fuel cell.” 


AThis is a device which produces elec- 
tricity from a chemical reaction, similar 


to the ordinary car battery. But there 
the resemblance ends. 

Researchers at several dozen com- 
panies in the U. S. and abroad are find- 
ing better fuels, better electrodes and 


| better catalysts, spurred on by recent 
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theoretical and technical advances. It is 
reported that some fuel cells put out 
250 watthours per pound, as compared 
with 8 to 10 in an ordinary car battery. 
U. S. companies active in this field 
are Union Carbide, Chrysler, Ford, Gen- 
eral Electric, Westinghouse, Allis- 
Chalmers, Electric Storage Battery, 
Lockheed, RCA and Dow Chemical. 


A fuel cell demonstrated in Britain 


recently had an output of five kw, or 
about seven horsepower, and_ utilized 
4} pure hydrogen and oxygen with nickel 


electrodes and a potash solution as the 
electrolyte. U. S. patent rights on this 
fuel cell, invented by Francis T. Bacon, 
have been acquired by Patterson-Moos 
division of the Universal Winding Com- 
pany and Pratt & Whitney division of 
United Aircraft Corporation. With such 


inherent advantages as great flexibility 
jin application, low maintenance costs, 
{no noxious exhaust gases, 


no noise, 
basic simplicity and claimed efficiency 
of some 60-80%, the fuel cell appears 
promising as a device to power a wide 
variety of wheeled ‘vehicles, including 
the family automobile. The interest of 
automobile manufacturers is quite 


| understandable, 


For many months now the electric 


jutility industry, too, has been flirting 
} with the electric car, although in this 


case they have in mind a car powered 
by the conventional-type battery re- 
charged electrically rather than chemi- 


| cally. In fact, a number of electric com- 
panies have such cars on order from 


one of several manufacturers. Difficul- 


| ties in both design and delivery have 


cropped up, but the utilities are hope- 


| fully counting up the extra dollars they 
} could earn when—and if—amillions of 


electric car owners plug their cars into 
th: garage outlet overnight. 


Utilities Proceeding with Nuclear 
Plants 


in the midst of all this turmoil over 
energy, the utilities are moving ahead 


Wh atomic plants. On August 27 the 
) A.C signed a contract with the Phila- 
} de'phia Electric Co. and General Dy- 
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namics Corp. for the development of a 
40,000 kw, high-temperature, gas-cooled 
nuclear plant at Peach Bottom, York 
County, Pennsylvania. Completion is to 
be by October 1, 1963, and design and 
construction cost is figured at $24,500,- 
000, shared by Philadelphia Electric and 
51 other utilities comprising the High 
Temperature Reactor Development As- 
sociates, Inc., (HTRDA). 

The Peach-Bottom-HTRDA plant will 
be a prototype and the first gas-cooled 
nuclear plant designed to produce steam 
at temperatures and pressures high 
enough to satisfy modern steam-turbine 
conditions. It offers promising technical 
advantages but is not expected to pro- 
duce competitive power. 

The state of Michigan will have two 
atomic plants if plans of Consumers 
Power Co. to construct a boiling water 
type plant on Lake Michigan materi- 
alize. The Big Rock plant is being 
planned to generate 50,000 kw of elec- 
tricity. It will cost $30 million—$10 
million more than to build a conven- 
tional generating plant of similar capac- 
ity. The extra cost will be charged off 
as research and development expense 
through 1973. The other plant near De- 
troit to be operated by The Detroit Edi- 
son Co., the Enrico Fermi Atomic Power 
Plant, employs a unique fast breeder re- 
actor. Construction is on schedule, with 
completion set for August 31, 1960, 

The first atomic plant on a muni- 
cipally owned electric system will be 
built at Piqua, Ohio, by Atomics In- 
ternational division of North American 
Aviation, under contract with the AEC. 
The Commission will retain title to the 
reactor and sell steam to the municipal 
utility at a price equal to that for con- 
ventionally produced steam. The Piqua 
plant will generate 11,400 kw. Two ad- 
ditional small-to-intermedmiate size re- 
actors are to be built on similar terms 


by AEC. 


INVESTMENT COMPANY NOTES 

~ (Continued from page 1041) 
Herbert. Mr. Daniel resigned as invest- 
ment vice president of the First Na- 
tional Exchange Bank of Roanoke to ac- 
cept this position. 

Records of eight funds along with 
those of three major New York banks 
have been subpoenaed by the Senate 
Antitrust subcommittee headed by Sena- 
tor Estes Kefauver to discover if they 
exercise any control over drug manu- 
facturers. The inquiry will be part of 
the general hearings on administered 
prices in the drug industry which are 
scheduled to begin on November 30, 

Personal Holding Companies con- 
tinue to find it advantageous to ex- 
change their assets for investment com- 
pany shares. Federated Holding Corp., 
a company with two stockholders, is 
exchanging its cash and securities 
valued at $1,854,000 as of June 30 for 
shares of One William Street Fund; 
the six shareholders of the $1 million 
1.H.L. Corp. are trading their assets for 
Fundamental Investors. 

A A A 
F.D.1.C. Reports TRUST EARNINGS 
AT ALL TIME HIGH 

Trust Department earnings of $379,- 
395,000 in 1958 for all insured commer- 
cial banks in the United States are re- 
ported in the recently issued annual re- 
port of the Federal Deposit Insurance 
Corporation. This represents an _ all- 
time high record and compares with 
$354,520,000 in 1957. It is more than 
double the earnings of 1950. 

Of the above trust earnings total, 
banks with deposits of $100- to $500-mil- 
lion produced $108,681,000 and those 
with deposits over $500 million earned 
$188,063,000. The highest earnings record 
tabulated by states was for New York 
with a total of $131,437,000. This was 
followed by Pennsylvania with $40,059,- 
000, Illinois with $33,345,000, California 
with $29,322,000 and Massachusetts with 
$20,693,000. 








Protect your mortgage investments wicn 


Berks Title Insurance policies. Berks Title offers full 


service to corporations and individuals who buy, lease or 





otherwise invest in real estate. 


Saths (Jille \NSURANCE COMPANY 


READING, PENNSYLVANIA 


Agencies throughout Pennsylvania... Delaware... Maryland . . . Virginia 
West Virginia... District of Columbia...New Jersey... Ohio...Florida 
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MOODY’S INVESTORS YIELD TABLES 
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1959 1959 1958 1959 1951-58 
Sept. pan hn. Mebdue Setitos 1946-50 1941-45 1931-40 1919-1936 
1. U.S. Government Bond Yields 
8-Year Taxable Treas. —........._‘. % 4.93 4.77 3.65 5.06-3.72 4.10-1.35 1.68-0.90 1.32-1.07 (a) (a) (a) 
6-Year Taxable Treas. — snclioe % 4.87 4.72 3.77 5.03-3.87 4.12-1.75 1.87-1.06 1.70-1.24 (a) ta) (a) 
10-Year Taxable Treas. —_............ % 4.68 4.54 3.79 4.84-3.86 4.01-1.95  2.10-1.38 2.10-1.49 (a) (a) (a) 
Bank 2%4s. 9/15/72-67 -..............-. —% 4.42 4.33 3.63 4.53-3.77 3.86-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) 
Victory 214s, 12/15/72-67 _........ ™ 4.32 4.18 3.55 4.41-3.76 3.83-2.44  2.48-2.08 2.50-2.37 (a) (a) (a) 
UI ca cries starasane, “Ie 4.14 4.07 3.79 4.20-3.83 3.84-2.59 (b) (b) (b) (b) 
2a, 1906 —... % 3.92 3.83 3.55 4.01-3.65 3.68-2.94 tf 
2. Corporate Bond Yields a 
Aaa Rated Long Term _.__.__.»_ 4.56 4.45 4.13 4.57-4.09 4.15-2.65  2.91-2.45 2.88-2.59 5.75-2.70 6.38-4.42 
Aa Rated Long Term ——-.-_. %& 4.76 4.61 4.23 4.76-4.20 4.31-2.70 2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
A Rated Long Term —_~_-__.__ atnam. % 4.90 4.80 4.44 4.91-4.39 4.51-2.87 3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
Baa Rated Long Term —__.._.___. % 5.26 5.12 4.91 5.26-4.82 5.11-3.15  3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
8. Tax Exempt Bond Yields 
Aaa Rated Long Term —_........._.__ % 3.65 3.44 3.24 3.65-3.06 3.45-1.28  1.98-0.90 1.84-0.93 2.81-1.56 (d) (d) 
Aa Rated Long Term % 3.81 3.63 3.53 3.81-3.21 3.72-1.37 2.21-1.04 2.11-1.21 3.02-1.78 (d) (d) 
A Rated Long Term % 4.01 3.90 3.76 4.03-3.53 3.98-1.72 2.64-1.28 2.49-1.49 3.29-2.11 (d) (d) 
Baa Rated Long Term _........ % 4.44 4.35 4.29 4.46-3.92 4.51-1.98  3.05-1.57 2.94-1.80 3.71-2.60 (d) (d) 
4. Preferred Stock Yields 
Industrials—High Dividend Series 
High Grade % 4.80 4.63 4.46 4.80-4.36 4.68-3.80 4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 
Medium Grade —.___._..___..... % 5.13 4.95 5.20 5.13-4.78 5.60-4.45 5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Industrials—Low Dividend Series 
NS a seater % 4.62 4.45 4.39 4.62-4.28 4.67-3.46  3.92-3.27(e) (e) (e) (e) 
Medium Grade —————..___. % 4.91 4.76 4.78 4.91-4.65 5.16-3.80  4.20-3.52(e) (e) (e) (e) 
Utilities—Low Dividend Series 
I a ins, 4.93 4.78 4.73 4.94-4.55 5.00-3.78 4.24-3.40 (e) (e) (e) (e) 
Medium Grade ————___... % 5.13 4.99 4.92 5.13-4.82 5.34-4.18  4.65-3.69(e) (e) (e) (e) 
5. Common Stocks 
125 Industrials—Prices (g) ~~... $184.64 194.70 161.34 196.07-174.47 158.98-66.75 64.46-43.20 49.30-22.69 49.10-10.56 78.06-34.81 (f) 
125 Industrials—Div. (g) —.--......... 5.77 5.77 5.71 5.80-5.68 5.94-4.13 4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (f) 
125 Industrials—Yields — -~ % 3.13 2.96 3.54 3.28-2.96 6.79-3.63 7.29-3.20 7.71-3.56 10.13-2.59 6.21-3.19 (f) 
(a)—U. S. Govt. Bond Yields in this series date from Jan. 5, 1945. (e)—-Low Dividend Preferred Yield Averages in this series date from 
(b)—U. S. Govt. Bond Yields in this series date from April 15, 1953. Jan. 2, 1946. 
(c)—U. S. Govt. Bond Yields in this series date from Feb. 15, 1955. (f)—125 Industrials Averages date from Jan. 1, 1929. 
(d)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (g)—Dollars per share. 
*Revised 
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ITH THIS ISSUE WE CONCLUDE THE 
IY corice of reports on the foreign 
Jproduction facilities and business of 
il. S. corporations. As noted before, 
(anadian operations and_ subsidiaries 
Mluve been excluded because they are so 





A«tensive and already familiar. Those 


ompanies dealing in natural resources 
oil, minerals, etc.) were also omitted 


}tom our compendium since they ob- 
a: 
‘}iously must operate where the raw ma- 


erial lies. 
This work was undertaken in recog- 


‘jiition of the really tremendous eco- 


somic revolution generated by the Euro- 
yrean Common Market, the effects of 
Avhich will be increasingly felt on this 
ide of the ocean, and promise to have 
‘}extremely important investment as well 
‘}is economic repercussions. 


In certain lines of manufacture, the 
fects of Common Market competition 
vill be far-reaching, and for many com- 
janies the profit growth may hinge on 
the extent to which they can build or 
Jeven retain their export business 
through taking advantage of the favor- 
able labor, scientific, trade and tax 
situation in these countries. 


eraerner 


} Some lines of industry will be little 
alected by the industrial renaissance 
abroad, since their material or market 
or transport situation gives them prior- 
ity in home and even export markets. 
lumber and other extractive industries. 
Public utilities, transportation (land 
ind aid), foods and other agricultural 
products are in this category. But we 
have already felt sharply the strength 
of European and Japanese competition, 
both in’ price and quality, in such lines 
as automobiles, machinery, optical and 
photographic goods and steel products. 
What steps our managements take to 
meet this competition will be of increas- 
ine concern to the professional investor. 


Infortunately, few companies make 
‘ailable adequate data on their foreign 
operations, but those that do give an 
}‘™mazing perspective of the present and 
#0'ential importance of participation in 
Phe new Old World. Annual reports of 
#vcral hundred other companies give 
9 0nclusive evidence that this is a major 
lew factor in corporate life and invest- 
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FOREIGN OPERATIONS OF U.S. CORPORATIONS 


Compendium from Annual Reports — Part 4 


ment analysis. For this reason, the edi- 
tors are undertaking a survey to obtain 
more definitive and comparative data 
on foreign investment, production, sales 
and returns of U. S. corporations in 
affected fields of activity. 


ARCHER-DANIELS-MIDLAND CO. 


This year saw start-up of jointly 
owned (with Petrofina) chemical plant 
in Brussels, newest and most efficient 
acid and alcohol processing equipment 
in the Common Market. Another joint 
venture is in Bilbao (Spain) — an inte- 
grated vegetable and marine oil process- 
ing plant . .. Another Overseas invest- 
ment is in Peru, where we have a joint 
interest in a whaling station. 

Sales volume of associated company 
in Mexico (forumula feed), has risen 
steadily. Construction of a new plant 
in Guadalajara will be completed in 
1960. 

Investment in and advances to for- 
eign corporations (50% or less owned) 
1951: $38,272,609; 1958: $2,851,705. 


SPERRY RAND CORP. 


Sperry Rand has an important and 
growing investment in many of the 
Euromarket countries as well as in other 
areas of the world. Total employment 
in international operations amounts to 
31,424, and such activity accounts for 
approximately 20% of company’s total 
revenues. 

In the Euromarket countries, Reming- 
ton Rand International produces type- 
writers, other business machines, record- 
keeping equipment and supplies in plants 
in France, Western Germany, Nether- 
lands, and Italy. Electric shavers are 





manufactured in plants in Western Ger- 
many and Italy. 

The division has several manufacturing 
facilities in other (O.E.E.C.) member 
countries. For example, electric shavers 
are made in Denmark, business systems 
in Sweden, typewriters and other busi- 
ness machines and systems, as well as 
electric shavers, are produced in four 
plants in the United Kingdom. Opera- 
tions are also carried on in eight plants 
in Central and South America; and 
plants in Canada, South Africa, Aus- 
tralia, India and Japan. 

Expanding opportunities in the Euro- 
market countries influenced New Hol- 
land Machine Co. division to establish 
a new division to build farm equipment 
in that country ... opening the way to 
expand farm equipment sales in Europe 
as well as provide better access to mar- 
kets in Tunisia, Morocco, and Algeria in 
North Africa. Both twine-tie and wire- 
tie model hay-balers are scheduled for 
early production in the Lyons plant, and 
additional grassland farming equipment 
will be added. 

Production of Vickers hydraulic equip- 
ment at the new plant in Germany is 
approaching important volume... These 
facilities supplement activities in the 
hydraulic field in Canada, England and 
Australia. 

At Sperry Gyroscope Co. Ltd., Lon- 
don, a large portion of the hydraulic 
pumps and motors in the new VC-10 jet 
airliner, on order in particular for Brit- 
ish Overseas Airways Corp., will be 
manufactured by Sperry Ltd. under li- 





Fortune Films’ new presentation, The Big Change in World Markets, sponsored by the 

First National City Bank of New York, illustrates tremendous growth in international 

trade with scenes from around the globe. At left, Indian driver of a mobile farm machine 

helps produce more food for his nation; at right, natives from Accra in Africa, a port 
without a dock, unload needed equipment from a ship. 
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cense . . . In association with certain 
British and western European marine 
steering gear manufacturers, a complete 
line of steering controls for vessels is 
being marketed . . . Also increasing the 
development of industrial-control equip- 
ment. Included are _ electro-hydraulic 
servo systems for machine-tool applica- 
tions. In this field, close liaison is being 
maintained between Sperry Ltd. and an 
English affiliate. 

Undistributed net earnings of foreign 


construction in Brazil by joint venture 
is expected to be in production in 1959. 
A joint undertaking in Brazil with a 
local tea producer commenced operations 
late in 1958, and manioca starch plant at 
Conchal, Brazil, acquired in 1957, started 
production. 


STAUFFER CHEMICAL CO. 


Foreign subsidiaries and affiliated com- 
panies: 
Ownership 








subsidiaries approximated $39,600,000. Restrain Coeam Tartar Co. 81% 
Assets of foreign Subsidiaries and Australian Enterprises ___ 54% 
Branches: 
Central & Sterling W. Europe & 
Total Canada South Amer. Area Other Areas 
$151,292,535 $26,099,001 $30,616,592 $43,268,482 $51,308,460 
Net Parent 
Co. Equity 
$106,503,053 $23,018,517 $24,112,903 $26,759,369 $32,612,264 
SQUARE D CO. Fluor-Mex (Mexico) 50% 


Operations of subsidiary companies in 
Canada, Mexico and Great Britain were 
generally satisfactory in 1958 and in all 
cases, the outlook for the future was 
encouraging .. . Investments in affili- 
ates: Square D de Mexico, S.A. (100% 
owned) $875,406; Square D Ltd., 
England (51% owned) — $284,470. 


STANDARD BRANDS, INC. 


The milk products plant now under 





New York and the @ 


HOTEL 
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New York's largest skyscraper hotel. 2500 
rooms, all with bath and free radio—tele- 
vision in many. Meditation Chapel open 
to all faiths. Direct entrance to Pennsyl- 
vania ‘Station. Facilities from 100 to 1200 
for Banquets, meetings, etc. Three air- 
conditioned restaurants. 

LAMP — Po og . COFFEE HOUSE 

LDEN THREAD CAFE 
from $7 rennet Suites from $23 


JOSEPH MASSAGLIA JR., President 
CHARLES W. COLE, Gen. Mor. 


Other MASSAGLIA HOTELS 

¢ SANTA MONICA, CALIF. Hotel Miramar 

¢ SAN JOSE, CALIF. Hotel Sainte Claire 

« LONG BEACH, CALIF. Hotel Wilton 

* GALLUP, N.M. Hotel El Rancho 

¢ ALBUQUERQUE, Hotel Franciscan 

* DENVER, COLO. Hotel Park Lane 

* WASHINGTON, D.C. Hotel Raleigh 

* HARTFORD, CONN. Hotel Bond 

* PITTSBURGH, PA. Hotel Sherwyn 

*« CINCINNATI, O. Hotel Sinton 

* NEW YORK CITY Hotel New Yorker 

* HONOLULU Hotel Waikiki Biltmore 
CHICAGO MIDWEST HEADQUARTERS 

BOOKING OFFICE 200 E. Walton DE 7-6344 

BOSTON OFFICE 80 BOYLSTON ST. HU 2-0060 

World-famed hotels 

Teletype service—Family Plan 
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Industrias Quimicas de Mexico 36% 
Montrose International 


(Panama) - nome 50% 
Stauffer Argentina eee . 100% 
Stauffer de Mexico _.._»_> 100% 
Suddeutsche Chemische 

(Germany)... 100% 


Australian Cream Tartar Co. Pty. 
placed in operation a carbon bisulphide 
plant . .. Fluor-Mex, S.A. started up 
Mexico’s first hydrofluoric acid plant to 
supply this important product to Mex- 
ico’s expanding petroleum and chemical 
industries. Industrias Quimicas brought 
on stream a sulphuric acid and oleum 
plant. Montrose International S.A. owns 
a minority interest in Montrose Mex- 
icana, which is operating Mexico’s first 
DDT plant and constructing a chlorine- 
caustic plant. 


STERLING DRUG CO. 


Net income of units operating in South 
America and related earnings realized in 
the United States by consolidated subsidi- 
aries were $3,530,000. Remittances re- 
ceived from these units amounted to 
$1,800,000. Earnings not remitted are 
required for working capital and con- 
tinued growth. 

Major portion of the capital expendi- 
tures of $7,388,000 was required to com- 
plete the new plant in Ontario and equip 
the new plant in the United Kingdom, 
the Company’s largest outside the United 
States. 

Manufacturing plants in: Argentina 
(2) Colombia, Dominican Republic, 
Venezuela, Guatemala, Ecuador, Cuba, 
Peru, Nicaragua, Mexico, Uruguay (2), 
Panama, Brazil, Costa Rica, El Salvador, 
Chile, Honduras, New Zealand, Union of 
South Africa, England (2), Philippines 
and Australia. 


SUNBEAM CORP. 


The Australian subsidiary had an ex- 
cellent year, again setting new sales and 


profits records . . . subsidiaries in 
land, Argentina, Italy and Mexico made 
good progress. 


Investments in foreign subsidiaries, at § 


cost, $2,496,021. 
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Net Sales $80,258,316 
Earnings on capital shares ] 
owned _ ‘ _ 8,016,535 
Equity in net “assets: of ‘the Tore 
subsidiaries _._____.. _ 20,035,688 BF ari 
Cash dividends received from q par 
foreign subsidiaries 1,376,540 BR Exce 
(Domestic sales were $91 million, net B} pve 
after taxes $8.6 million.) Net 
| the 
SWIFT & CO. 4 Divi 
Equity in earnings of the foreign sub- §} En; 
sidiaries was $881,363 and compares with ary 
$925,441 for the pervious year. Dividends ‘IM 
received amounted to $340,996 andqy _ 
$1,101,609, respectively. By 
At Nov. 1, 1958, net assets of the § the 
wholly-owned foreign _ subsidiaries ; ited 
amounted to $4,729,232 ($1,961,324 a |gplan 
year earlier). ipiacti 
rapa 
SYLVANIA ELECTRIC PRODUCTS, pe 
INC. qf sidie 
International business continued the Po 
growth trend that has marked this phase [fj . | 
of the Company’s operations for the past ¢€ 
several years. Our subsidiary in Argen- | me 
tina .. . notable expansion in production | Re 
of TV sets and picture tubes, which | 


started less than two years ago. Brazil | 
subsidiary will soon complete a TV pic- | 
ture-tube plant to meet increasing de- © 
. also increased production of | 
Subsidiary in Mexico gradually 

increased the production of TV sets last |}, 


mands .. 
mica, 


year, and a substantial increase is ex- 
pected this year . . . Radios Universal 
further expanded manufacture of radio 
sets and Focos, S.A., increased sales of 
photo-flash lamps and Sylvania Electric 


de Mexico broadened sale of lighting | 


products. Sylvania’s associate in Great 


Britain continued to expand sales and J 


product lines. 


Under technical assistance agreement | 
our Japanese associate (made) consider- | 
able progress (in) receiving-tubes, fluor- | 


escent lamps and mercury lamps. 


SYMINGTON WAYNE CORP. 


The year was also a highly successful 
one in export sales and operations of | 


foreign subsidiaries. The English sub- 
sidiary, benefiting from the increased 
production and operating economies 
made possible had a substantial improve- 


ment in sales and net profits, Pump sales 
increased in the latter part of 1958 in | 
response to the relaxation of English | 
credit restrictions, (Foreign Plants also 
Gin | 


in South Africa and Brazil.) 


TAYLOR INSTRUMENT COS. 


Establishment of fourth subsidiary ovt 
side continental United States, located at 
Frankfurt am Main. West Germany, be 
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ng one of the great industrial nations 
i Europe and a member of the Common 
Market, is a large potential user of 


























, at Efprocess instruments. Operations of the 
British and Australian continued at 
316 Pghighly satisfactory levels. 

; July 31 
535 9 1958 1957 

foreign Subsidi- 
638 : aries Parent com- 

| pany’s investment $ 178,867 $ 178,867 
540 Eifxcess of equity 
net §} over investment __. 1,849,351 1,664,152 

| Net Income for 

i the year -........... 286,505 289,910 

\Dividends (from 
ub. ©] English subsidi- 
vith My ary) - 101,306 39,852 
= TIMKEN ROLLER BEARING CO. 

1 French subsidiaries were merged with 
the ithe parent Company and are now oper- 
ries ated as a division. Collaterally, made 
{ _ |gplans to construct a new bearing manu- 

facturing plant in Colmar (France) with 

Acapacity of 8,000,000 bearings annually 
q f ... bearing plant of our Australian sub- 

‘isidiary was completed and placed in 
the operation. 
he Dividends from a foreign affiliated 

‘ ;jcompany in 1957 and in 1958 amounted 
| to $385,979 and $173,030, respectively, 
iain : after foreign taxes. 
hich Recent share purchases give the com- 
‘aril § pany an 85 % holding in British Timken, 
as. t Ltd., (previously held 53%). 
de- i TORRINGTON CO. 

n of & Subsidiary manufacturing companies 
ally in Aachen, Germany and Coventry, Eng- 
last Bland, 

€X- F] Enlarged International Division covers 
rsal ij the operations of Canadian, English and 
adio Fi German _ subsidiaries. Newly acquired 
S of 4 subsidiary in Genoa, Italy, manufactures 
stri¢ | nitting machine needles . . . Dividends 
ting cf $321,928 received from the English 
~ and German subsidiaries. 

a 

UNDERWOOD CORP. 
nent | In preparation for development of the 
ider- |¥European Common Market, Underwood 
uor- | Italiana, S.p.A. was established . .. a 

if joint venture with a leading Italian man- 

ufacturer since 1680. 

Consolidated statements include net as- 
ssful sets of $8,986,252, retained earnings of 
va jl $6,238,696, sales of $20,387,898 and net 
sub- fy come of $592,750 of foreign subsidiar- 
ased ( - 
mies || UNION CARBIDE CORP. 
sail sales of International division manu- 
sales jfa-turing companies remained approxi- 
8 in | Metely the same as in 1957 and are ex- 
glish 7} pected to increase substantially in 1959. 
also | M jor operations include: plastics plants 

¥in Brazil, England, Scotland and Mex- 

Hicc; chemicals plants in England and 

Australia; graphite electrode plants in 
,out- ME:eland, France, Italy, Mexico and 
edat (/BSveden; alloy plants in England and 
, be (ENceway; calcium carbide plants in Nor- 
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way, Brazil and the Philippines; oxy- 
gen, acetylene and apparatus plants in 
Brazil; and flashlight and dry battery 
plants in 11 countries. Investments in 
affiliated foreign subsidiaries were 
$25,379,595 in 1958; $13,293,642 in 1957 
(Dec. 31). 


UNITED AIRCRAFT CORP. 


Pratt & Whitney Aircraft has license 
agreements for the manufacture of cer- 
tain of its piston engines or piston- 
engine parts with Commonwealth Air- 
craft Corp. Pty. of Australia; FIAT of 
Italy; Hispano-Suiza of France; and 
Mitsubishi Heavy-Industries of Japan. 

Hamilton Standard (propellers) has 
license agreements with de Havilland 
Propellers, Ltd. of England; FIAT of 
Italy; Ratier-Figeac, S.A., of France; 
Sumitomo Metal Industries, Ltd. of 
Japan; and Plessey Co. Ltd. of Eng- 
land. 

United Aircraft Corp. acquired for 
$3,016,440 a 43% interest in Weser Flug- 
zeugbau, G.nb.H., an established West 
German aircraft manufacturing com- 
pany with headquarters in Bremen. 

Norden (aviation electronics) has li- 
censed Ketay, Ltd., of England and, 
through it, Precilec S.A., of France, and 
Nuovo San Giorgio, S.P.A., of Italy, to 
manufacture rotating components of its 
design. 


UNITED ENGINEERING & FOUNDRY 
co. 


The book value of foreign investments 
has increased to $176,527 as the result 
of a substantial expansion program by 
Davy-United Engineering Co. Ltd. 
(England) in which we exercised option 
to purchase additional stock; a similar 
expansion is now under consideration 
at Shibaura United Engineering Co. 
(Japan). 


UNITED FRUIT CO. 


Sharply reduced earnings were largely 
due to extraordinarily severe windstorm 
damage to banana cultivations and con- 
sequently heavy loss of fruit and a re- 
duced sugar crop due to Cuban quota re- 
strictions. 

In the past the Company has raised 
cattle primarily to supply meat to its 
employees in the tropics. In view of the 
expanding international commercial mar- 
ket for beef, the Company has decided to 
increase its cattle breeding operations in 
most countries but especially in Guate- 
mala, Honduras and Costa Rica where 
conditions are most favorable, making 
use of areas of land which might other- 
wise be unproductive. 

British subsidiary has contracted for 
construction of a new refrigerated ship 
for delivery in 1960. A new refrigerated 
vessel was added to the British fleet in 
1958, 


UNITED SHOE MACHINERY CORP. 
Total volume of business of foreign 


associated companies approximated $82,- 


000,000 compared with $78,000,000 in 
previous year . . . Geographical distri- 
bution of foreign operations (in thou- 
sands of dollars for 1958 and 1957 in 
that order) : 


United 
Kingdom, 
Treland 
Australia Conti- 
N. Zealand nental Latin 
So. Africa Europe America 
Volume of 
Business $44,100 $23,000 $4,100 
42,800 21,500 4,500 
Equity in 
Net Income... 3,200 1,200 400 
3,100 1,350 400 
Dividends 
Received __.- . 1,182 514 170 
1,162 504 262 


Total comparative net income: 
1958—$9,234,957 — 1957—$9,803,835. 


Notable among new facilities are a 
sizable new plant and office building 
near Melbourne . . . new office buildings 
with moderate manufacturing facilities 
by associated companies in Denmark and 
Holland replacing previously rented fa- 
cilities. 

We have found it advantageous in re- 
cent years to step up increasingly the 
interchange of visits by management and 
technical personnel between home office 
and foreign associated companies. 
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UNITED STATES RUBBER CO. 


The year 1958 was one of extraordi- 
nary unrest and change . . . Nonethe- 
less, our international operations were 
strengthened and expanded. Since 1950 
the division more than tripled its sales. 
While direct exports from the U.S.A. 
show gains through the period, the major 
increase accrued from growth of over- 
seas manufacturing facilities. In 1958, 
82% of sales of the division were pro- 
duced in offshore plants. 


We continue to expand these overseas 
facilities. Our new tire plant in Cuba 
was brought into production. Work con- 
tinued on our new mechanical goods 
plants in Scotland and Venezuela. We 
acquired new sources of manufacturing 
in Belgium, Germany, France and Italy 
to participate in the European Common 
Market. Our Latin-American plants ex- 
panded capacities ... 


UNIVERSAL MATCH CORP. 

Development of the Company’s for- 
eign business (which should be acceler- 
ated even more by establishment of the 
European Common Market) has justified 
arrangements for building a new plant 
near Hamburg, Germany. 


VICK CHEMICAL CO. 


Milton Antiseptic, Ltd., London, is 
Vick’s first overseas acquisition. Foreign 





AREA RESOURCES. 


BOOK 


New book explains why the 
area we serve offers so much 
opportunity to industry. 
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Comparison of percentage increase between Vick’s total sales and foreign sales 
(see box for code). 





Net Assets (excluding Canada) : $2,744,- 
046 (Sterling area); $1,674,060 (Latin 
America); and $1,660,999 (all other). 
All Vicks products sold in Europe are 
manufactured locally — in seven differ- 
ent countries. 

Through practical application of its 
philosophy that the world’s markets are 
places to operate in rather than export 
to, Vick’s foreign sales have increased 
at an even faster rate than U. S. sales. 
Total sales have risen nearly 10 times 
since 1939 from $10.8 million to 
$115.2 million. Foreign sales, concen- 
trated principally so far in proprietary 
and ethical drugs, are up almost 13 
times, from $1.8 million to $25.2 million 
this year. Foreign sales account for $1 
out of every $5 sales of the entire or- 
ganization. 


WARNER-LAMBERT PHARMACEUTI- 
CAL CO. 

Construction nearing completion in 
Paris will serve growing needs of the 


French affiliate. Also started recently 
were larger quarters required by the 
Australian company. Major physical ad- 
ditions are also planned for subsidiaries 
in Brazil, Italy, Mexico, Pakistan and 
Spain ... Data on Foreign Subsidiaries 
and Branches are shown below. 

Warner-Lambert has established affili- 
ates operating in all six Common Market 
countries. A further major move towards 
full integration of the Common Market 
is anticipated for 1962, when a free flow 
of capital between the member nations is 
expected — thereby affording a complete 
mobility of funds for use wherever they 
can be employed to best advantage. Of 
9300 employees, 3900 are overseas... 
Many collaborative studies are carried 
out. with universities and_ research 
groups throughout the United States, 
Canada and in Europe. 


WESTINGHOUSE AIR BRAKE CO. 
Foreign subsidiaries and affiliates have 








British Latin Continental 
Commonwealth Canada America Europe Total 

Net Assets _____ $ 6,362,255 $2,656,532 $5,523,902 $ 5,864,117 $20,406,806 
Net Sales __ 11,777,384 6,388,274 9,563,333 13,920,019 41,649,010 
Net Income 

for year 1,385,990 558,907 568,624 2,167,102 4,680,623 
Dividends and 

Income Remitted 789,491 250,000 646,914 1,602,729 3,289,134 
Unremitted Earn- 

ings at End of 

Year _ $ 5,533,885 $2,302,349 $1,259,442 $ 4,324,518 $13,420,194 
Percent 

Increase 
400 % 


300 % 


100 % 





From Vick Chemical Co. annual report for 1959. 


TRUSTS AND EsTATES 























ein NIE ADSENSE DS dD nL 










5 




















0c 





SR Sn 


tly 
the 
ad- 
"ies 
and 


ries | 


‘ili. | 


‘ket 


rds | 


‘ket 


low § 
sis | 


lete 
hey 


ried 


rch FF 
utes, § 





‘ATES 





of | 





production facilities in New South 
Wales, Belgium, Brazil (2), England, 
France (2), Germany (2), Italy, Spain, 
Switzerland and Turkey. Investments (at 


less than estimated realizable value) in 


foreign subsidiaries and foreign affiliates: 


| 1958—$3,832,934. 
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CONSOLIDATED 
NATURAL GAS 
COMPANY 


30 Rockefeller Plaza 
New York 20, N. Y. 


DIVIDEND No. 47 


Tue BOARD OF DIRECTORS 
has this day declared a regular 
quarterly dividend of Fifty-Two 
and One-Half Cents (5214¢) 
per share on the capital stock of 
the Company, payable Novem- 
ber 16, 1959 to stockholders 
of record at the close of busi- 
ness October 15, 1959. 

JOHN MILLER, Secretary 


September 15, 1959 
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FEDERAL PAPER BOARD CO., Inc. 
Common& Preferred Dividends: 


The Board of Directors of Federal 
Paper Board Company, Inc. has this 
day, declared the following quarterly 
dividends: 
50¢ per share on Common Stock. 
2834¢ per share on the 4.6% 
Cumulative Preferred Stock. 
Common Stock dividends are payable 
October 15, 1959 to stockholders of 
record at the close of business Sep- 
tember 29,1959. 
Dividends on the 4.6% Cumulative 
$25 par value Preferred Stock are pay- 
able December 15, 1959 to stock- 
holders of record November 30, 1959. 
ROBERT A. WALLACE 
Vice President and Secretary 
September 15, 1959 
Bogota, New Jersey 














| Pacific Gas and Electric | 
Company 


DIVIDEND NOTICE 
COMMON STOCK 
DIVIDEND NO. 175 
The Board of Directors on 
September 16, 1959, de- 
clared a cash dividend for 
the third quarter of the 
year of 65 cents per share 
upon the Company's com- 
mon capital stock. This 
dividend will be paid by 
check on October 15, 
1959, to common stock- 
holders of record at the 
close of business on Sep- 

tember 25, 1959. 
K. C. CHRISTENSEN, 
Vice President and Treasurer 
San Francisco, Calif. 
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WESTINGHOUSE ELECTRIC CORP. 


A new subsidiary in Geneva will en- 
able the Company to work more closely 
with Western European licensees in Bel- 
gium, France, Italy and Western Ger- 
many in development and manufacture 
in these countries of atomic plants for 
Western Europe. 104 license and sub- 
license agreements are in force in 26 
countries. 


WILSON & CO. 


Net earnings of foreign subsidiaries 
in 1958 were $1,178,672 compared with 
$983,786 in the preceding year. Divi- 
dends received from foreign subsidiary 
companies were $1,189,432 in 1958, com- 
pared with $1,554,776. 


F. W. WOOLWORTH CO. 


Net income of F. W. Woolworth & Co., 
Ltd., England, was $33,732,535, after 
providing $38,011,295 for Government 
taxes. Comparative figures for 1957 
were $31,565,295 net, after $36,076,331 
taxes. 

A stock interest of 52.7% of the Brit- 
ish Company is carried on our books at 
$30,880,118. Using the closing quotation 
on the London Stock Exchange on 
December 31, 1958, the ordinary shares 
owned by the American Company had 
market value of $524,687,000. Cash divi- 
dends from the British Company in 1958 
amounted to $11,498,047, ($11,421,251 in 
1957) an increase of $76,796 due to a 
more favorable exchange rate. There 
were 1,012 stores operating (England) 
on December 31, 1958 compared with 989 
stores at close of the prior year. 

F. W. Woolworth Co., Germany, can 
report a satisfactory improvement in 
both sales and profits. Dividends from 
this subsidiary for 1958 out of 1957 earn- 
ings were $627,339. ($253,625 in 1957). 
Eight new stores were opened, making 
83 in operation at December 31, and 
plans have been made for opening five 
new stores and improving four others in 
1959. The Mexican Company opened two 
new stores. As of December 31, 1951 
there were four stores in operation in 
Mexico. 


WORTHINGTON CORP. 


A number of highly promising new 
products are being developed in close 
collaboration between our scientists and 
engineers here and at our research facili- 
ties in Hamburg. 

Operations of affiliated and associated 
companies abroad were extraordinarily 
favorable. Shipments were approximately 
30% above 1957, with substantial im- 
provement in net earnings . . . Contin- 
ued growth of these companies required 
extensive additions to existing facilities 
in France and West Germany. In Italy 
a completely new standard products 
plant is under construction. 

Dividends, engineering fees and royal- 
ties received from our foreign compan- 


ies increased to $1,308,978, from $1,080,- 
772 in 1957. Undistributed earnings of 
foreign companies which we wholly con- 
trol, or in which we have a controlling 
interest, approximate $5,200,000 on 
December 31, 1958, of which $1,740,000 
is attributable to 1958. 









_ REGULAR 
QUARTERLY 
DIVIDEND 


The Board of Directors has 
declared this day 
COMMON STOCK DIVIDEND NO. 101 


This is a regular quarterly 
dividend of 


256 Sane 


Payable on November 16, 1959 
to holders of record at close 
of business October 20, 1959 
Milton C. Baldridge 
Secretary 
October 8, 1959 


THE COLUMBIA 
GAS SYSTEM, INC. 





Southern California 


Edison Company 





DIVIDENDS 


The Board of Directors has 
authorized the payment of 
the following quarterly divi- 


dends: 


COMMON STOCK 
Dividend No. 199 
65 cents per share; 


PREFERENCE STOCK, 

4.48% CONVERTIBLE SERIES 
Dividend No. 50 

28 cents per share; 


PREFERENCE STOCK, 

4.56% CONVERTIBLE SERIES 
Dividend No. 46 

282 cents per share. 


The above dividends are pay- 
able October 31, 1959 to 
stockholders of record Octo- 
ber 5. Checks will be mailed 


from the Company's office in 
Los Angeles, October 30. 


P. C. HALE, Treasurer 


September 17, 1959 
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Use of air conditioning and refrigera- 
tion is growing in Europe, and we have 
expanded our engineering and manufac- 
turing arrangements. During the year 
specially-designed air conditioning equip- 
ment was manufactured for the atomic 
energy research facilities in Berne; sev- 
eral large centrifugal units were built 
for the French Navy; and heating and 
air conditioning equipment was provided 
for the UNESCO building in Paris. 

Our West German subsidiary company 
received orders for pumps on six new 
fruit cargo ships; and Niigata Worth- 
ington, Tokyo, received orders for im- 
portant quantities of turbine-driven 
cargo oil pumps and auxiliary pumps. 
Our French subsidiary is building 32 
large oil pipe line pumps for delivery 
to Argentina. Our British associate also 
is filling a major order for the Argen- 
tine, a $7,000,000 contract for con- 
densers, auxiliaries and all the pumps 
for a 600,000 kilowatt generating sta- 
tion, 


YALE & TOWNE MANUFACTURING CO. 


The German and two British Divisions 
continued to increase their sales volume 

. The British Materials Handling di- 
vision is enlarging its manufacturing 
area and tooling up to produce new lines 
of diesel and gasoline powered YALE 
industrial lift trucks and TROJAN trac- 
tor shovels. 











AMERICAN ELECTRIC 


POWER COMPANY, Ine. 
7 


199th Consecutive Cash Dividend 
on Common Stock 


Avesuler quarterly dividend of Forty- 
e five cents ($.45) per share on the 
Common Capital Stock of the Company, 
issued and outstanding in the hands of the 
public, has been declared payable De- 
cember 10, 1959, to the holders of record 
Eg close of business November 12, 


W. J. ROSE, Secretary 
October 5, 1959. 





























THE CINCINNATI GAS 
& ELECTRIC COMPANY 





Over 107 years of uninterrupted 
cash dividends on common stock 


The 
Board of Directors has 
declared a dividend of 37% cents 
per share payable November 13, 1959, 
to shareholders of record 
October 15, 1959. 


MILES J. DOAN, SECRETARY 
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Net income from foreign divisions and 
subsidiaries amd from licensees in other 
foreign countries was approximately 
$1,300,000 in each 1958 and 1957. 


Products of British Divisions: Yale 
locks of all kinds, door closers, builders’ 
finishing hardware, electric, diesel and 
gas industrial lift trucks; handlift 
trucks; handchain and electric hoists. 
German division: Yale and Bks locks, 
door closers, builders’ hardware, hoists, 
powered industrial lift trucks. 


YOUNGSTOWN SHEET & TUBE CO. 


Foreign subsidiaries: Emsco Engineer- 
ing Co., Ltd. (England), manufacture 
and sale of oil field equipment; and 
Johnston Pump Co. De Mexico, manufac- 
ture and sale of vertical turbine pumps. 


A AA 


Earnings of U.S. Investments 


Abroad 


The steady upward trend of earnings 
on U.S. private foreign investments was 
interrupted in 1958, when they declined 
to $3.4 billion from the peak of $3.7 bil- 
lion reached in 1957. Direct-investment 
earnings fell by about $375 million, as 
demand in most markets was static or 
declining and prices of most basic com- 
modities were driven down, On the other 
hand, the growing volume of private 
portfolio investments abroad, coupled 
with somewhat higher yields on new 
bond issues, raised income from this 
source by some $50 million. 

Over $300 million of the decline in 
direct-investment earnings resulted from 
a 20 per cent fall in earnings of the 
petroleum industry ... 

Other industries have reported substan- 
tially lower earnings. Earnings of agri- 
cultural enterprises were reduced by 
more than 40 per cent, with nearly all 
of the decline in Latin America... 

The sag in mining earnings which be- 
gan in 1957 continued into 1958 as prices 
remained weak ... 

Earnings of direct investments in other 
industries held up. Manufacturing earn- 
ings increased slightly overall, as re- 
ductions in Canada and a number of 
Latin American countries were more 
than matched by notable increases in 
Germany and Australia and smaller 
gains elsewhere. Earnings of manufac- 
turing enterprises in Germany nearly 
doubled in the year, and were exceeded 
only by those in Canada and the United 
Kingdom, 

Public utility earnings declined only 
slightly in 1958 while trade and distribu- 
tion operations returned substantially 
higher profits. The latter industry 
ranked third in earnings after petroleum 
and manufacturing, with total earnings 
abroad of $240 million. 

Foreign subsidiaries of manufacturing 
companies retained about half of their 
earnings abroad in both 1957 and 1958, 


Earnings of U.S. Direct Foreign Investment, 
by Industry. 
Billion Dollars 
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but in the latter year relatively more | 
funds from earnings were available in | Rul 
qiule 


Europe while earnings and reinvestments | 
were lower in Canada and Latin Amer- | 


ica. 
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Life Insurance Spurs 
Economic Progress 


With more than 


dustry to the country’s growth is im- 


Dr. Neil H. Jacoby, Dean of the Grad- 
uate School of Business Administration, 
University of California, Los Angeles, 
before the Equitable Life Assurance 
Society’s Centennial Anniversary in New 
York in late July. The insurance savings 
of 121 million citizens representing four 


of each five families spur progress to- | 


ward the interdependent goals of a 
sound dollar, better living and a free 
economy, he declared. 


Life company long term investment 


commitments now represent about one | 


eighth of the national annual total and 
about one third of available capital 
funds from all savings sources. Policy 
proceeds, by providing personal and 
family protection, have furthered eco- 
nomic freedom through investment in 
new ventures or participation in estab- 
lished ones. Furthermore, the life com- 
panies have been in the forefront of the 
battle against inflation because of the 
basic concept of stability inherent in 
the sale of fixed-dollar contracts. 

Dr. Jacoby also observed that it ould 
be preferable to present variable annut- 
ties as an opportunity to participate im 
the growth of the economy rather than 4 
a sure-fire “hedge against inflation. 


TRUSTS AND Esv ATES 


$500 billion of life | 
insurance in force, an amount equivalent | 
to the entire after-tax personal income © 
of the United States for one and one | 
half years, the contribution of the in- | 
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ont, Estate Planning Council 
Activities 

Southern Arizona (Tucson) — On 
Heptember 21 David W. Richter, attor- 
ey, spoke on “Gifts in Contemplation 

pf Death” and Bruce Cobb, another 
council member, attorney and C.P.A., 

reported on a current article in Taxes. 









4 Fresno, Cal.—Since the report in 
| HIrusts and Estates in June (p. 631) the 
‘rsignation of the new president, Ray- 
~- | F}jmond S. Volkman, necessitated a new 
Heection with the following results: 
| Pres.—William H. Stark, C.P.A.; Vice 
i res—Paul Asperger, attorney; Treas. 
“s Fred A. Peterson, C.P.A.; Sec.— 
nerce | louis I. Mallette, trust officer, Title In- 
—— "Jurance & Trust Co. 

East Bay (Oakland, Cal.)—On Sep- 
— diember 14 a talk on “The Prudent Man 
a Rule in Investment Planning” was given 
ner. (fy Herbert B. Drake, wice president 
qand manager, Investment Analysis Divi- 
sion, Crocker-Anglo National Bank, San 
}francisco. The following week a round 
table discussion on the same subject was 
ied by local trust officers, Dr. Drake 
summarized the change from legal lists 
qand the beginning of the Prudent Man 
Ftheory to the present prudent man rule 
Jin full or part) by 38 states, including 
California. He recommended and dis- 
tussed three guides for trustees: 1) 
" |Management of property must be re- 
lated to circumstances then prevailing: 
2) Avoid speculation and make _ per- 
manent disposition of funds; 3) Have 
* regard for probable income as well as 
Ysafety of capital. 
San Francisco, Cal.—The following 
J cflicers have been elected for the ensu- 
Jing year: Pres——James Lawry, C.L.U.. 
Wy Northwestern Mutual Life Insurance 
4Co.: Vice Pres—J. Boatner Chamber- 
Plain. trust officer, Pacific National 


Bank; Sec.—Willard L. Ellis, attorney: 


™~ 











nent §Treas—Walter J. Hollings, C.P.A. 

one | Denver, Colo—On September 30 
and Walter G. Gastil, manager, Connecticut 
pital JGeneral Life Insurance Co., was the 
licy speaker. He has been very active in 


and # estate planning associations in the Los 
eco- @ Angeles area. 


t 1 @ Hawaii (Honolulu)—On September 
stab- Hi7 a “buzz session” was conducted on 
com JF susjects suggested by the membership 
E the in July. The “Buy and Sell Agreement” 
the Beroup was conducted by Herbert C. 

t ™ @ Deon, C.P.A. and William W. Saunders, 
attorney. The “Estate Administration 

ould ani Accounting” group was led by 
nul Deniel H. Case and Don Hamilton, at- 
te @torneys, with Richard H. Rice, vice 


ana @president and secretary, Cooke Trust 
Co., Ltd. The general moderators were 


‘ATES HO 


= 
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Samuel P. King, attorney, and Dean E. 
Witt, assistant treasurer, Cooke Trust 
Co., Ltd. After half an hour, the groups 
exchanged leaders, giving everyone part 
in discussion of both topics. 


Calumet-Hammond, Ind.— On Sep- 
tember 17 Benjamin M. Becker, Chi- 
cago attorney, discussed “Common Mis- 
takes in Estate Planning.” 


Indianapolis, Ind.—On September 17 
Troy G. Thurston spoke on the topic 
“The Accountant Takes a Look at Estate 
Planning.” The talk was based on items 
the speaker had accumulated in the 
normal course of his work that he con- 
sidered to be of particular significance 
in estate planning. 


Des Moines, Ia.—On September 14, 
Leo Smith spoke on “New Develop- 
ments in Social Security.” 


Louisville, Ky.—On September 23 
Joseph R. Gathright, vice president and 
trust officer, Kentucky Trust Co., dis- 
cussed “Pensions for the Self-Em- 
ployed: Past, Present and Future.” 


Cleveland, Ohio (Society of Estate 
Analysts) ——On September 14 Russell G. 
Fox, C.P.A., spoke on “Deferred Com- 
pensation Plans: Advantages and Disad- 
vantages of Qualified Plans vs. Non- 
Qualified Plans.” 

Brown County (Aberdeen), S. D.— 
Officers elected September 14 for the 
ensuing year are: Pres.—Harlan W. 
Peterson, C.P.A.; 1st Vice Pres.—Orley 
Rath, trust officer, First National Bank; 
2nd Vice Pres.—Leroy Crawford, life 
underwriter; Sec-Treas. — Vi Stoia, 
C.L.U. All are residents of Aberdeen. 

El Paso, Tex.—A unique program on 
September 22 featured an address by 
Lic. Aureliano Gonzalez Vargas, a 
prominent attorney of Juarez and 
Mexico City, who spoke on “Estate 
Planning in Mexico.” Mr. Vargas dis- 
cussed the various types of wills, the 
manner of executing and of probating 
wills, and the steps necessary to trans- 
fer property by United States citizens 
who own property in Mexico and Mexi- 
an nationals who own property in the 
States. The use of trusts in connection 
with the transfer of the stock of closely 
held corporations also was discussed. 
This meeting was of particular benefit 
to the council members who are not as 
familiar with Mexican law as with 
United States law. Moreover, the greater 
understanding and mutual exchange of 
ideas helps to cement good interna- 
tional relations. 

San Antonio, Tex.—On September 15 
Alexander B. Morris, formerly petro- 
leum engineer with the Internal Rev- 
enue Service, spoke on “The Evaluation 


of Oil and Gas Properties for Estate 
Tax Purposes.” 


Madison, Wis.—On September 28, 
Gayle Mattingly and James Attwood dis- 
cussed “Organizing Decisions on Re- 
tirement Programs.” Messrs. Mattingly 
and Attwood are members of Edwin 
Shields Hewitt & Associates, actuaries 
and analysts in the field of retirement 
benefits and deferred compensation. 
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PUBLIC TRUSTEE’S BUSINESS OFF 


New cases handled by the office of 
England’s Public Trustee, R. P. Baulk- 
will, numbered 388 in the fiscal year 
ended March 31 with total value of 
£5,127,850, according to the annual re- 
port recently received. This represents 
an increase of 12 in the number but a 
decrease of £302,782 in value from the 
figures for the previous year. 

The average value of trusteeships 
dropped from last year’s £16,632 to 
£11,894 and of executorships from 
£13,047 to £12,449. Cases valued at less 
than £5,000 rose from 58.8% of total to 
62%. Total fees, however, increased from 
£558,277 the previous year to £582,232. 

At the fiscal year-end there were 
15,893 accounts under administration 
with estimated value of £232,878,437. 
This is the smallest number of current 
cases in a decade. 

















On the city’s most famous 
thoroughfare, 5th Avenue in 
exclusive Washington Square. 


~ FINER HOTELS - 


Spacious single rooms from $9. 
daily. With air-conditioning from 
$12. Lavish 2 and 3 room apart- 
ments with serving pantries. 
Television available. 


SPECIAL RATES 
on a monthly 
basis. Additional 
substantial 
savings, on 
unfurnished and 











i furnished 
i apartments Be Pees eicis 
: on lease. a ae 


Write for descriptive brochure 
N. Scheinman, Managing Director 




















Suppose 
you want to sell 


10,000 shares 
of some stock... 


From time to time that might 
happen, we know. And when it 
does, you probably prefer a mini- 
mum of publicity. You don’t want 
to depress the price of your stock. 
And you would like to complete 
the transaction as fast and effi- 
ciently as possible. 


If that’s your situation, maybe 
_ you—like an increasing number of 
other individuals and institutions 
—would like to place privately a 
large block of securities. 


So far this year, for example, we 
have successfully concluded dozens 
of such sales involving many thou- 
sands of shares of securities . 
found we could usually complete 
the transactions in a matter of 
hours. 


Here are some of the reasons 
why: Because we belong to every 
major securities exchange . . . Be- 
cause we have a national network 
of 120 offices . . . Because we’ve 
linked those offices by more than 
100,000 miles of private wire and 
can quickly canvass literally thou- 
sands of contacts from coast-to- 
coast for evidence of interest in a 
given security. 


If those facilities can ever be 
useful to you, either in the sale or 
purchase of large blocks of securi- 
ties, we'll be happy to consult with 
you at your convenience—and in 
confidence—of course. Simply con- 
tact William H. Culbertson, Vice 
President, Sales Division. 


Merrill Lynch, 
Pierce, Fenner & Smith 


INCORPORATED 


Members New York Stock Exchange 
and all other Principal Exchanges 


70 Pine Street, New York 5, N. Y. 
Offices in 112 Cities 
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CORPORATE FINANCE ANALYSES .. . 
O. ROGERS FLYNN, Jr. 


Graduate School of Business, Columbia University 


TIMING INVESTMENT OF NEW FUNDS 
IN COMMON STOCKS 


F THE ASSUMPTION CAN BE MADE THAT 
I the trend of stock prices is upward 
without any major setbacks, new funds 
allocated to common stock purchases 
should be applied promptly when they 
become available for investment. In 
short, considerations of timing of pur- 
chases may be ignored if the assump- 
tion of uninterrupted rising prices is 
acceptable to the prudent man. 


Since early August, we have witnessed 
substantial price declines in many of 
the stocks that have qualified as trust 
fund investments, notably the oil group, 
so that currently the problem of timing 
of common stock purchases is under- 
scored. 

When the price range of a stock repre- 
sents a difference equivalent to from 
4-50 years of cash dividends taken at 
the current rate, some thought must be 
given to procedures that reduce the risk 
of untimely purchase. 


Table 1 lists the “Favorite Fifty com- 
mon stocks” in the 300 common trust 
funds that reported holdings at the be- 
ginning of 1959 to TRUSTS AND 
EsTATEs.* 

The variation in market price of over 
half of the Favorite Fifty stocks for 
trust fund investment amounted to at 
least six years cash dividends during 
the period Jan. 1-Sept. 18, 1959. A sub- 
stantial percentage of this list sold at 
the lowest price of the period subse- 
quent to the date on which the highest 
sale price was recorded. Only one of 
the Favorite Fifty stocks, Sears Roe- 
buck, had a closing price on Sept. 18 
approximating its high for 1959. 

Briefly, market action since Jan. 1, 
1959, for most of these common stocks 
took the form of an inverted U with the 
high for the year followed by lower 
market prices. 


Defense Against Unfortunate 
Timing 
Denied omniscience, trust investment 


*April 1959 issue. Lists 51 common stocks instead 
of 50 because of a tie in the number of common 
trust funds holding Chase Manhattan Bank and 
Crown Zellerbach. 
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19. 
officers must rely upon techniques of § 
averaging to avoid the misfortune of §| 3° 
; 1.3 41 
purchasing good stocks at unduly high # 
prices. Most older men are conscious | 
that some of the most highly regarded} 1 
common stocks of thirty years ago have}} 5 
not yet sold again at the high prices | - 
established during 1929. Included in|] 44 
this list are: American Tobacco, Ameri- |} 17 
can Telephone, Pacific Gas and Electric, |} 18 
Otis Elevator, Woolworth, Montgomery | - 
Ward, Radio Corporation, and most of J 5; 
the rails. 37 

Given a round sum of new money for 3 
common stock investment, it is a rela- | . 
tively simple matter to divide it into |] — 
four equal parts and to invest each | 
quarter of the total at 90-day intervals. | , 
The average cost of the stocks so } 3 
acquired should be more favorable than |} ; 
the cost of a single lump sum purchase |] 4 
unless it can be assured that the twelve |} 5 
month trend of the stock to be pur- 
chased is definitively upward. 

There is an added attraction to time- 1 
spaced purchases of individual stocks : 
at this writing because funds earmarked ; 
for later purchases can now be profit- | 3 
ably invested for the short term. With |] 3 
90-day treasury bill yields in excess of 4 
4% and with saving deposits accruing 
interest at better than 314%, the return 
from temporary investment is by no 
means negligible, 

Refinements of Stock 
Evaluation 

Theoretically, security analysts should 
establish a price or a price zone above 
which purchase of an individual stock 
ceases to be attractive. Because of tax 
considerations, it does not follow that 
because a stock is no longer attractive 
for purchase it should be sold. ‘There 
are a large number of stocks held in 
common trust funds and in trust and 
agency accounts that would probably 
not be purchased with new money, 4 
least on a lump sum purchase basis. 


If there is a belief that the long term 
trend of business activity and earnings 
continues to be upward, then time-space 


TRUSTS AND EsTATES 









purchase may be indicated rather than a 
} policy of seeking lesser quality stocks 
. that appear more favorably priced. The 
] precise valuation of individual issues in 
jterms of acceptable purchase price is 


the most difficult aspect of security an- 
alysis. 

There are few analysts who have not 
had to revise upward their estimates in 
recent years of acceptable prices in order 


to keep funds employed in good stocks. 
In some cases individual stocks that 
were passed over because of prices at sub- 
stantially lower levels have later been 
acquired at higher prices. 















































FAVORITE 50 COMMON STOCKS IN 300 COMMON TRUST FUNDS 
Grouped in Relation to 1959 Price Range and Current Cash Dividends 
No. Funds a Indicated 1959 Range 
Rent Holding sn siesta ot — Annual a a 
3 1959 1958 1959 High Low Range Cash Dividend Div. 
vad 4 1959 Price Range Equivalent to Less Than 4 Years of Current Cash Dividends (2) 
gl 38 40 Pacific Gas & Electric -_-________ 71 66% 58% 8% 2.50 3.4 
high m 641 «42 So. California Edison — tens 70 63% 54% 9% 2.60 3.5 
6 
ious 4 1959 Price Range Equivalent to 4.0 to 4.9 Years of Current Cash Dividends (14) 
rded i] 1 38 Standard Oil (N. J.) 227 59% 49 % 9% 2.25 4.2 
lave 5 6 American Tel. & Tel. _._______. 193 89 75% 13% 3.30 4,1 
ieee 9 10 National Dairy Products Peete 146 54% 46% 8% 2.00 4.1 
| . fm 13 14 toy SES 126 117 98% 18% 4.25 4.4 
14 23 American Can .. 125 50% 41% 9% 2.00 4.6 
1erl- 17 «6 First National City Bk., N. . 4 sii 121 871% 74 13% 3.00 4.5 
tric, Ff 18 12 Kennecott Copper - is cee 119 117% 92% 25% 5.50 4.6 
ery fg «21 ~=«18 Commonwealth Edison 97 64 55% 8% 2.00 4.1 
t of | 23 22 American Electric Power _ 95 55% AT% 8 1.68 4.8 
m 25 21 Johns Manville 2 88 59% 50 9% 2.00 4.9 
ms 634 39 Philadelphia Electric i2 57 46% 10% 2.18 4.6 
for |4 36 46 Corn Products ‘edad ; waite 71 59% 51% 8 2.00 4.0 
ola. E44 38 Bethlehem Steel ssoliaaes 67 59% 49% 9% 2.40 4.1 
eo 50 48 Chase Manhattan Bank - ee 60 65% 55% 9% 2.40 4.1 
into | 
ach i 1959 Price Range Equivalent to 5.0 to 5.9 Years of Current Cash Dividends (6) 
als. 2 2 General Electric —_. 219 81% 745% 10% 2.00 5.1 
ino :. dota stare hicasidpinicutanaiaanabbidian 171 87% 74% 13% 2.65 5.1 
” i 8 8 Socony Mobil Oil neageniats 159 52% 41% 10% 2.00 5.4 
an 11 9 Phillips Petroleum a 133 523% 44% 856 1.70 5.1 
ase F} 8648 = «(d) Union Pacific __ ssiicetsiciansnalicadoe 62 38% 30% 8 1.60 5.0 
elve F] 51 (d) Crown Zellerbach _ scindinecieuauita 60 60% 50% 10% 1.80 5.6 
_ 1959 Price Range Equivalent to 6.0 to 7.9 Years of Current Cash Dividends (10) 
Ss General Motors - nent 216 58% 45 13% 2.00 6.9 
me- 16 29 U.S. Steel scctaeadebiaaiiaaitihs 122 108% 88% 20% 3.00 6.9 
cks 19 20 Standard Oil (Cal.) _ 108 62% 49% 12% 2.00 6.4 
ked 22 17 Standard Oil (Ind.) jennie 96 52% 42% 10 1.40 7.1 
f 26 28 International Paper _ 85 133% 111 22% 3.00 7.4 
nt B27 «26 Continental Can __ selina 84 585% 4434, 13% 1.80 7.7 
ith Ff 39 33 C.I1.T. Financial _ ebebaneeee 70 64% 46% 18% 2.50 7.3 
-of @ 42 31 United Gas __ wrens 70 42% 325% 10% 1.50 6.8 
aw | 43 44 Virginia Elect. Power ee 68 39% 33% 6% 1.10 6.1 
ae 49 (d) Texas Utilities - sbdhetiabinsmasitdls 61 74% 63 11% 1.76 6.7 
no 1959 Price Range Equivalent to 8.0 to 9.9 Years of Current Cash Dividends (8) 
6 65 Union Carbide _. 192 150% 120% 30 3.60 8.3 
10 11 Sears Roebuck . 137 49% 39% 10% 1.20 8.8 
20 19 National ico8 ___$_$___._.’ 98 132% 104 28% 3.25 8.8 
28 25 Gulf Oil - iinistelenanhtiitcetnediaein 79 127% 106% 21 2.50 8.4 
30 35 US. Gypsum . poe violas 76 120 90 30 3.10 9.7 
uld 32 41 Guaranty Trust Co. (e) - oh 72 104% 91% 13% 1.60 8.3 
ove 3727 International Harvester 71 57% 39% 17% 2.00 8.9 
- 47 51 Continental Insurance _.___-_- 62 66 46% 19%4 2.00 9.9 
tax 1959 Price Range Equivalent to 10.0 to 14.9 Years of Current Cash Dividends (8) 
hat 4 E. I. du Pont (b) —— 209 278% 202% 76% 6.00 12.7 
Hive 12 13 American Cyanamid _-- 129 65% 46% 1856 1.60 11.6 
ere 15 15 General Foots —..._..__._..... 123 99% 74% 25% 2.50 10.2 
1 24 24 Westinghouse Electric - 91 983% 70% 27% 2.00 13.9 
” 29 36 Eastman Kodak _.. 77 97% 75 225% 1.56 14.5 
and 31 82 Allied Chemical 74 132 92 40 3.00 13.3 
bly 33 30 Owens Illinois Glass _..... 72 104% 79% 25% 2.50 10.1 
at 35 37 Continental O20 —________._._.. 71 69% 50% 9% 1.60 12.3 
1959 Price Range Equivalent to 15 Years and Over of Current Cash Dividends (3) 
rm 40 34 I I ict sss 70 925% 74% 18% 1.20 15.3 
ngs 45 (d) International Bus, Machine —__. 67 488 385% 102% 2.00 51.3 
ved 46 47 Amer. Home Products —__-__----- 62 193 122 71 4.00 17.8 
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O LONG AS PENSION FUND TRUSTEES 

limited their investment portfolios 
to bonds, the problem of obtaining the 
best yield was essentially that of choos- 
ing the most favorable moment to pur- 
chase a given bond, namely when its 
price was low in relation to other bonds 
of the same type or when the market 
as a whole was “down.” But now that 
equity holdings have become fashion- 
able, a completely new problem is pre- 
sented: Is there a “best” distribution of 
investments between bonds and equities 
on the one hand, and between the var- 
ious possible equity holdings on the 
other? An important new Cowles Foun- 
dation Monogroph by Harry M. Marko- 
witz* has now demonstrated that the 
answer to this question is, Yes. 


Consider, first, the case of a pension 
fund limited to investments in high- 
grade bonds. If it can be assumed that 
there is no risk of a high-grade bond 
defaulting within the foreseeable future, 
the trustee of such a fund would nat- 
urally invest the whole of it in the par- 
ticular high-grade bond producing the 
best yield. For there can be no question 
of diversification where there is no risk. 
On the other hand, if all high-grade 
bonds can be assumed to have the same 
chance of defaulting, the soundest in- 
vestment portfolio would consist of 
equal holdings of those bonds produc- 
ing the highest yields. There would be 
little point in buying a low-yielding 
bond if it had the same chance of de- 
faulting as that of the highest yielding 
bond. In practice, of course, all high- 
grade bonds do not have the same 
chance of defaulting and the investor 
diversifies his investments among the 
higher yielding bonds. 

But the problem of diversifying a 
portfolio of common stocks is very dif- 
ferent from that involved in assessing 
the remote chances of default of a high- 
grade bond. In the first place, the yields 

*Portfolio Selection by Harry M. Markowitz. 
Cowles Foundation for Research in Economics at 


Yale University. John Wiley & Sons, Inc., New 
York, 1959. 
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PENSION and PROFIT SHARING DIGEST .. . 


Efficient Diversification of Pension Fund Investments 


of the more than one thousand stocks 
quoted on the New York exchange differ 
very widely at any given time, i.e. the 
spread of yields is much wider for 
stocks than it is for bonds. And, second- 
ly, there is ‘a wide variability in the 
yield of one and the same stock held 
for a number of years. This is in con- 
tradistinction to the fixed yield of a 
bond purchased and held until maturity. 

Suppose, for example, that there were 
only two stocks available for investment 
and that the trustee was required to in- 
vest the whole pension fund in one or 
the other or in both of these stocks. One 
of these stocks has averaged 6% a year 
dividend and capital gains over the last 
20 years, while the second stock has 
averaged 20% during the same period. 
However, the two stocks have differed 
widely in the variability of their yields 
from year to year. These variabilities 
may be measured by the standard devia- 
tions of the annual returns** and we 
will suppose that the results are 12% 
and 36% for the two stocks mentioned 
—which are, in fact, A.T.&T., common, 
and Atchison, Topeka & Santa Fe, re- 
spectively. We will assume that a se- 
curity analyst has given his opinion that 
the future course of these stocks will be 
essentially similar to that of their past 
histories. That is to say, the best opinion 
available is that A.T.&T. will average a 
6% return (dividends plus capital 
gains) with an annual variability of 
12% — which means, roughly, that a 
deviation from the mean yield of more 
than twice 12% (i.e., a return of less 
than 18% or more than 30% in any 
year) would be very exceptional. A 
similar statement can be made about the 
second stock, and it is important to 
notice that the diversification problem 
starts where the security analyst leaves 
off. 

Now in these circumstances, our pen- 

**The standard deviation of 20 returns is obtained 
by subtracting each of these returns from the mean 
of the 20 returns, by squaring each of the results, 
by adding together these 20 squares, by dividing the 


total thus obtained by 20, and by taking the square 
root of the result. 
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sion fund trustee could choose between 
a yield of 6% with a variability of 
12%, a 20% yield with a variability of 
36%, and some intermediate yield with 
some intermediate variability, The latter 
would, of course, be obtained by a par- 
tial investment in each of the two se- 
curities. However, in order to ‘determine 
the variability of any given “mixture,” 
it is necessary to know the extent to 
which the ups and downs of A.T.&T. are 
paralleled by the ups and downs of 
Atchison, Topeka & Santa Fe. This de- 
pendence in the movements of the two 
stocks can be calculated from the results 
of the past 20 years and the correla- 
tion coefficient turns out to be fairly 
small, namely, .2. Once again we will 
assume that the security analyst states 
that this degree of correlation is likely 
to persist in the future. 

We are now in a position to make a 
series of statements of the following 
type:7 


Percentage of fund 
invested in 


Atchison, Resulting Resulting 
A.T. & T. T.&S.Fe Return Variability 
100% — 6% 12% 
75% 25% 94%% 14 
50 50 13 20 
25 75 16% 28 
an 100 20 36 


We notice that the higher yield is in- 
evitably associated with a higher vari- 
ability though this is not necessarily s0 
with other securities. Our trustee must 
thus decide how variable a yield (cal- 
culated on market prices) the fund can 
sustain and will choose the correspond- 
ing combination of the two stocks to 
which he is limited. 


But now let us suppose that the 
trustee is permitted to combine one oF 
more or both of the foregoing stocks 
with a high-grade bond combination 
that yields 4% without any variability. 
If this trustee invested 50% of the fund 
in this bond combination and 50% 


+We will not state the “formula” used in comput 
ing the variabilities since it is well-known to stud 
ents of statistical theory. 


TRUSTS AND Es7 ATES 
























































Sw FP FP 





* 
i 
$ 
| 

s 
+ 
rf 
a 
* 


in A. T. & T. his resulting return would 
be 5% and the variability would be 6% 
(one-half the fund being invested in a 
stock with a 12% variability). Similar- 
ly, he could obtain an 814% return by 
putting one-half of the fund in bonds, 


9 one-quarter in A. T. & T., and one-quar- 
Fter in Atchison, T. & S. F. (since the 


mean of 4% and 13% is 814%). How- 
ever, with this higher yield, the vari- 
ability has become 10% instead of the 
6% variability of the combination pro- 
ducing a 5% yield. Since variability in 
yield is, to some extent, a measure of 
the “risk” involved in any equity invest- 
ment it is the trustee’s responsibility to 
decide how wide a variability he is pre- 
pared to accept in his search for a 
higher yield. 


A completely new feature is added to 
the problem when the number of stocks 
exceeds two. Whether or not we include 
the supposedly invariable high-grade 
bonds, it is found that one and the same 
overall return can be produced from 
several stock combinations and_ that 
each of these combinations may have a 
different variability. It is at once obvi- 
ous that there is no excuse for choosing 
a portfolio yielding 5% with a 6% 
variability when a different combina- 








tion of stocks (and bonds) will produce 
a 5% yield with a 4% variability. Al- 
though it may be argued that variability 
in market prices is of little importance 
to a pension fund where the yield is 
based on “cost prices” this argument no 
longer applies when a lower variability 
can be achieved without any sacrifice in 


yield. 

It is this problem of choosing that 
portfolio (there may be more than one) 
with the lowest variablity for a given 
yield (say, 5%) that Mr. Markowitz has 
solved in his book. It will have been ob- 
served that an essential preliminary is 








a forecast of the yields of each of the 
securities that are permissible invest- 
ments together with the variabilities of 
these yields and the correlations be- 
tween the yields of each pair of securi- 
ties. Although we have assumed for il- 
lustrative purposes that the future will 
reproduce the past insofar as these sta- 
tistics are concerned, such a hypothesis 
is not necessary. What is necessary is 
that someone—a security analyst or the 
creator of the trust, for example—should 
‘ djust these past results to take account 
‘ existing trends so that the resulting 
gures can be used in the selection tech- 
niques developed by Mr. Markowitz. 

It is perhaps a sign of the times that, 
“nce the number of securities available 
ior investment goes into the hundreds, 
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as it does in practice, the selection of an 
efficient portfolio providing a given 
yield—that is, a portfolio the variability 
of which is no higher than that of any 
other portfolio producing the same ex- 
pected yield—is only feasible when 
large-scale electronic computing ma- 
chinery is used. This will be understood 
when it is stated that with one hundred 
permissible securities there are 4,950 
correlation coefficients to be calculated 
between their yields over as many past 
years as are being used in the indi- 
vidual security forecasts, Furthermore, 
the computational techniques required 
for the solution of the various algebraic 
inequalities implied by the problem of 
finding the several sets of efficient port- 
folios corresponding to different yields 
—and this is necessary because it may 
happen that a yield of 6% can be ob- 
tained without greater variability than 
can a yield of 5%—are very laborious 
when performed on desk machines. It is 
unfortunate that this complexity of cal- 
culation is likely to render Mr. Marko- 
witz’s selection technique of practical 
interest only to trustees of very large 
funds. This is a pity because the small 
fund needs the results just as much as 
—maybe more than—the large fund. 


Although the author states that the 
book “is written primarily with the non- 
mathematician in mind” we believe that 
the mathematical concepts explored in 
Portfolio Selection—not all of them, we 
might add, necessary for understanding 
and application of the technique — are 
likely to put the monograph out of the 
reach of any but trained mathemati- 
cians. And we say this in spite of the 
author’s ability to put these concepts 
in more or less everyday terms. Never- 
theless, all trustees responsible for the 
combination of investment opportuni- 
ties to form a portfolio of securities owe 
it to themselves, as well as to the bene- 
ficiaries of their funds, to familiarize 
themselves with the aims of Mr. Marko- 


witz’s book and to decide whether their 
attainment is worth the cost involved. 


New Booklet on Pension Planning 


Readers of this column will be in- 
terested to learn that a second edition of 
Arthur J. Meuche’s Successful Pension 
Planning (Prentice Hall, Inc.) has just 
been published. This booklet—it now 
runs to 77 pages—was originally writ- 
ten in 1949 but has been completely re- 
vised to meet existing conditions. We 
welcome this well-written introduction 
to the topic of pensions. 


AAA 


BANK PLANS PROFIT SHARING 


Shareholders of Continental [Illinois 
National Bank and Trust Co., Chicago, 
will be asked at their annual meeting 
January 8 to approve a profit-sharing 
plan for staff members. The fund would 
start with 1960 earnings. The bank’s 
contribution is set at 3% of net profits 
before taxes, provided that net profits 
after profit-sharing deductions do not 
fall below 12% of the capital stock. 

Individual members’ shares would be 
related to’ bank earnings and partici- 
pants’ salaries, and participants would be 
permitted to increase their equities by 
investing up to 7% of their salaries in 
the fund. Investments would be ad- 
ministered by the bank’s trust investment 
committee. 


| oe ee 
DERERMINING PENSION SERVICE 


“How Key Employers Are Determin- 
ing Service Credits Under Pension 
Plans, is a new 14-page technical report 
which cites actual examples from em- 
ployee booklets and formal contracts to 
indicate the wide range of possible 
points. Some of the points involved are 
past service, future service, overtime, 
absences, disability, layoff rules, com- 
binations, labor disputes, maximums, re- 
employment, vacations, disagreements. 

The booklet is available at $2.00 from 
Charles D. Spencer & Associates, Inc., 
180 West Adams St., Chicago 3, Ill. 
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CUSTOMER WHO IS PERHAPS ALSO A 
A trust prospect can walk into almost 
any bank today and pick up a variety of 
booklets from the table which will urge 
him to make a will or a living trust and 
to name the bank as his fiduciary. All 
of these booklets are geared to obtain- 
ing new business. None of them is 
written to tell the family what they may 
expect after the huband and father has 
gone. 

Recently I received from my friend 
of many years, William T. (Bill) 
Haynes, vice president and trust officer 
of the Marine Trust Company of West- 
ern New York in Buffalo, a copy of a 
new booklet just produced by his or- 
ganization. It is called “An Outline of 
Procedures Followed by this Bank in 
the Administration of an Estate.” It 
tells what an executor, and in particular 
a bank as executor, does after the death 
of the person who until then had been 
a mere customer or prospect. This book- 
let is intended to show the prospective 
widow what she is going to be up 
against and how the bank can help her 
over the initial rough hurdles. 

Although Donald I. Rogers, column- 
ist for The New York Herald Tribune, 
some time ago wrote a very interesting 
book entitled “Teach Your Wife to be 
a Widow,” still, his production is a 
book and therefore not likely to be 
available through a bank. 

The first thing that caught my atten- 
tion in the booklet of the Marine Trust 
Company was a section running to 
about a page and a half on the steps 
that a trust department takes before the 
administration of the estate begins. This 
is, of course, the time when the widow 
is in the most need of a helping hand, 
particularly in a financial way. As to 
this the booklet says: 


“From the family’s point of view, 
the need for an executor begins at 
once upon the death of the estate 
owner. When we are notified or have 
precise knowledge that the bank has 
been nominated as executor, we seek 
to provide prompt and tactful person- 
al assistance to members of the fam- 
ily.” 
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The booklet proceeds to talk about 
the possible need of being of assistance 
in connection with funeral arrange- 
ments, the problem of locating the will, 
the selection of counsel, and then turns 
to the really important first preliminary 
meeting with the family. 


There follows a page about what I 
sorrowfully term the forgotten man, 
namely the administration officer. It has 
been my experience that top manage- 
ment pays a great deal of attention to 
getting new business. Personable young 
people are hired and educated with the 
thought that they can induce customers 
to name the bank in this or that ca- 
pacity. But too little attention is paid 
to the man or woman who is going to 
actually operate the account. After all, 
the person who does the job and does it 
well for the family of the deceased will 
make or break the reputation of the 


bank. This booklet says: 


“Because of his experience, the ad- 
ministrative officer has a sympathetic 
understanding of beneficiary needs 
and will make a sincere effort to satis- 
fy them, within the limits of our 
authority. He is concerned with the 
very human task of bringing a feeling 
of security and peace of mind to the 
beneficiaries during this very difficult 
period of their lives.” 


Another section deals with what the 
bank can do for the family before there 
is any legal right to make moneys avail- 
able to them. In other words, a bank, as 
distinguished from most individuals, is 
in a position to make loans to the fam- 
ily, knowing that in due course it will 
have the legal right to repay itself out 
of the estate or that the family credit 
justifies such a loan in any event. This 
is perhaps the most important thing that 
a bank can do in giving the family an 
advance assurance that a way can be 
found to make certain that the day-to- 
day routine of life will not suddenly be 
interrupted. 


Finally there is a section entitled “The 
Problem of Timing.” All too many fam- 
ilies fail to understand why an estate 
cannot be wound up very quickly, par- 


eae gittenecaerencccscset: 


ticularly where it is simple. For one 
thing, they do not understand the neces- 


sity of providing for creditors and§}; 


though they realize that taxes will bef 
due and payable, they have no idea howy 
long it may take to make an exact 
computation nor of the alternative year 
after death valuation possibility. In 
addition, there are many reasons why it 
may be desirable to continue a large} 
estate as a separate tax entity for as long . 
a period of time as possible. How often 
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are these matters made known in ad-} 
vance to those persons who are going to/ 
wonder why they cannot get their money | 
right away? 





Let me now give you Bill Haynes’ | 
own comments as to why his_ bank 
produced this booklet and the reactions [ 


that he has noticed from its circulation 4° 


among his customers: 


“The many steps which a modern [| 
trust organization must take in the | 
settling of an estate is something of 
a well-kept secret. Beyond a small 
core of trust department staff mem- 
bers, there is little understanding of 
the who, what, where, why and when 
of executorship service. Our interest | 
in this booklet was triggered origin- 
ally by the need for keeping benefi- 
ciaries informed of what we were do- | 
ing in administering estates in which | 
they had such a major interest. Ac- | 
cordingly, our original concept was | 
to develop a booklet primarily for 
beneficiaries. 


“As copy developed, we saw an- 


emit eae 


other use for the booklet. We felt f 
that such a story, properly told, would | 
be of great influence on the person § 
who was faced with the problem: | 
‘Whom shall I name as my executor?’ | 
So we reviewed copy very carefully | 
to cover this other phase of the prob- ] | 
lem. We believe now that the booklet | 


is also a useful tool in selling execu- 

torship service. When a prospect has 

finished reading the booklet, we hope 

we have the impression that ‘this 15 

the kind of service I want for the pro- 

tection of my own family.’ 

“We are finding out, too, that our 
booklet is very useful in other areas. 
For example, copies have been dis- 
tributed to our directors, commercial 
banking officers, branch managers an 
other key members of our banks. To 
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many of them this has been the first 
time they have been exposed to a 
full explanation of just what their 
bank does when it serves as executor 
of an estate. 

“All in all, we are delighted with 
the response we have received on this 
booklet, both from within our banks 
and from beneficiaries and prospects. 
Definitely, this booklet has become a 
basic part of our Trust Department 
library of information.” 







































































I can only add that I have shown this 
booklet to a few of those people for 
ivhom it is perhaps primarily intended, 
nef namely, potential widows, and all have 
es-M expressed surprise at the many details 
ind@ involved in the administration of an 
bef state and satisfaction at learning how 
oWM] lumanly a bank performs when it is an 
act executor. 
ear fy 
In 
a 
B 

















44 TRUST OPERATIONS 
MANUAL 

: Most trust departments have found 
1i desirable to set up some kind of 
manual for the guidance of their per- 
ad- Fsonnel, particularly new employees. 
to |This is not an easy thing to do and it 
ley Fis most helpful when a group such as 
the Trust Division of the New York 
State Bankers Association comes up 
7 vith a manual based on the joint exper- 
ience of a number of banks, large and 
mall. 


t 
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This manual has been prepared over 
a period of about four years, with sec- 
rm || tions being added from time to time. 
of } The first subjects were asset and prop- 
all | etty records and the collection of. in- 
m- |} come. These were followed by such di- 
verse items as cash ledgers and cash 
statements; remittances and _ fees; 
proxies; and a rather interesting and 
unusual section entitled “Functions and 


ways recognized difficulties in the case 
for |g. a new employee is to have him be- 
ome aware from its name of the type 
4 f account he is dealing with and what 
1s its significance. 


Jo- | Terminology for Accounts in a Personal 
: Trust Department.” One of the not al- 
c- 





The third group of subjects consid- 
. J red is: control of assets in the vault; 
trust department proof section; rights; 
and stock dividends and other kinds of 
stock distributions. This latter problem 
is. a real one for all trustees these days. 
Whether the suggestions made in this 
particular manual will fit into the differ- 
ing situations in the various states is a 
question, but at least some benefit should 
‘ccrue from the mere learning of cer- 








i lain methods which have been found 
" lective in handling these distributions. 
; Four new sections have just been 


nf idded to the manual. The first of these 
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is a very extended discussion of the sub- 
ject of the review of investments. The 
suggestions go all the way from recom- 
mendations as to the makeup and func- 
tions of the trust investment committee 
to the form in which investment sugges- 
tions are presented to the committee and 
the ways in which it can best study se- 
curities as such as well as their suitabil- 
ity for the investment of the funds of 
any particular trust. 

There follows a detailed description 
of the best way to figure statutory in- 
terest calculations. New York has a law 
which requires that banks (not indi- 
divduals) acting in a fiduciary capacity 
must pay a rate of interest, related to 
the Federal Reserve rediscount rate, on 
all uninvested balances held for more 
than 60 days in the case of trusts and 
seven months in the case of estates. 
Other states have copied this require- 
ment to varying degrees. The physical 
work of making these computations has 
been enormous and this manual gives 
some helpful suggestions as to how best 
to go about it. 

There are then some proposals as to 
suitable forms for the administrative 
digest. Every bank has its preferred 
form but in my experience no bank is 
ever wholly satisfied with what it has 
and is constantly looking for new ideas 


in this field. 


Finally, there is a section on worth- 
less securities. This is a tough problem 
and one that arises in almost every 
estate, What to do may be dependent in 
many cases on local law but the best 
experience in New York should at least 
provide helpful hints as to suitable prac- 
tice elsewhere. 

Copies of this manual can be ob- 
tained from the Trust Division, New 
York State Bankers Association, 405 
Lexington Ave., New York 19. 
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Growth of Trust Business 
in the Southwest 


Trust departments in the Southwest 
are growing at an annual rate far ex- 
ceeding that of any other section of the 
country, according to an interpretation 
of the results of the annual survey of 
trust department income and expenses 
conducted by the Federal Reserve Bank 
of Dallas (see T&E Aug. ’59 p.784), 
appearing in the September issue of that 
bank’s Business Review, 

After noting briefly the history of 
trust business through five centuries of 
English history, in ancient Rome and 
Egypt, and in the Eastern states, the 
Review gets into the current story of 





outstanding growth. Trust income at 
member banks in the Eleventh District 
increased sixfold since 1945. Personal 
trust services are considerably more im- 
portant than corporate trust functions 
and are showing a faster rate of income 
growth. Within the corporate trust divi- 
sion, agencies contribute more than 
three times the income provided by cor- 
porate trusts, and agency income shows 
a faster rate of growth. 

On the expense side, the Review 
points out that the larger trust depart- 
ments tend to build for the future with 
a build-up of staff and equipment for 
future profits. The rate of growth in 
expenses in the district has been ap- 
proximately equal to that of trust de- 
partment income. District trust depart- 
ments average one full-time employee 
per $10,700 of commissions and one trust 
officer for every $40,000. 


A more important place for trust 
operations in commercial banking in the 
Southwest is predicted by the Review. 
“The pace-setting growth rate estab- 
lished by trust departments in this re- 
gion points in that direction, as does 
the fact that, relative to the type of 
economy which southwestern banks 
serve, the trust function still remains 
comparatively undeveloped.” 
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TRUST ACTIVITIES OF NATIONAL BANKS 


Highlights of 96th Annual Report of the 


_ DEPARTMENT ASSETS AGGRE- 
gating $46,781,623,000. (excluding 
bond trusteeships of about $25 billion 
face) were under administration, as of 
1958 report dates, by 1,477 national 
banks throughout the country, an in- 
crease of over four billion in the year. 
These banks accounted for 97% ($107 
billion) of all national bank deposits at 
the end of 1958. But as the Comptroller 
of the Currency points out in his annual 
report for 1958 “there is no uniform sys- 
tem of carrying values,” and he notes 
figures are generally a combination of 
cost or appraised values and of unit con- 
trol values which carry bonds at $1 per 
$1000 or at face, and stocks at $1 per 
share. He realistically observes that “to 
require national banks to furnish market 
values as of any given date would place a 
substantial and unjustified burden upon 
the banks.” There is, however, a grow- 
ing recognition of the desirability for 
carrying original or cost valuations in 
accounts with more than custody or 
simple agency responsibility, as a com- 
parative mark of that responsibility, and 
for meaningful and comparable statis- 
tics. 


Agency, escrow and _ custodianship- 
type accounts amounted to 53% of 
total assets, living trusts were 25%, 
court trusts 13%. A very notable and 
worthy addition to fiduciary records is 
the new compilation showing, for each 
district and state, the number and mar- 
ket value of employee benefit trusts and 
agencies under administration. 


It is particularly interesting to note 
the classification by investment respon- 
sibility which shows that under 5,518 
plans with $3,669,013,473. market value, 
it is exercised by the trust institutions, 
compared with 2,831 plans with market 
value of $1,029,981,530 in which invest- 
ments are directed by others. In addi- 
tion there are 557 accounts held “as 
agent only,” with value of $1,846,600,- 
020. 


Pennsylvania national banks (with 
$1,089,500,000) accounted for nearly a 
third of all trustee-invested plans, fol- 
lowed by [Illinois with just under a bil- 
lion, Michigan with less than half a 
billion, and New York with a quarter- 
billion. Like figures for personal trusts, 
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of the Currency 


estates, etc., these are affected by the 
varying proportions of national and 
state-chartered banks and trust com- 
panies. It is further significant to note 
that these banks act as stakeholder for 
1,616 fully-insured plans with no bank 
investment responsibility, these having 
earlier been the favored type of pension 
plan. 


As to total personal trust department 
assets, Illinois led with $10.7 billion 
total, followed by Pennsylvania with 
$5.3 billion, California with $4.1 billion, 


Minnesota and Massachusetts held over 


Comptroller 


two billion each, while New Yok) 


totalled $1.8 billion. 


Gross trust department earnings also ; 
reached a new high with increase from 
a year ago of over 9% to total of $141, 
473,000. In the past ten years such earn. 
ings have increased by $82,100,000 or § 
138%. 

The accompanying tabulation indicates | 
the size and growth of the major categor- | 
ies of fiduciary assets, but it must be re- | 


membered that some changes resulted | the 


from the conversion from or to state- | 
charters or from mergers. 





COMPARATIVE DATA ON TRUST ACTIVITIES OF NATIONAL BANKS 


(compiled from reports of Comptroller of the Curency as of year-end) 


Trust Dept. ASSETS 


Investments 
ee ee 
Demand Deposits —________ 
Other Assets 





TYPES OF ACCOUNTS 
Private Trusts 
Court Trusts _. 
Agency, Escrow, Custody ____. 
Corporate Accounts 
Miscellaneous 








Eee eee eee ee ae 


INVESTMENTS 
Bonds 


R.E. Mortgages 


LSS SS ee 


Miscellaneous 


Gross TRUST DEPT. EARNINGS _ 


PERSONAL ACCOUNTS 
Private Trusts 
Court Trusts. — Fete, eo 
Agencies, Escrow, Cust. 


CORPORATE ACCOUNTS 
Bond for Deb. Issues _______-_-- 
Paying Agencies 
Depesiteres, ete. $__.. 


Total 





Transfer Agencies 
Registrarships 




















1958 1957 1948 
$32,779,973,291  $81,092,618,996 $16,353,988,761 
692,487,295 523,977,616 219,720,702 
1,138,505,122 1,029,142,243 622,200,882 
12,170,657,248 9,933,237,910 3,224,525,008 | 
$46,781,622,956 $42,578,976,765  $20,420,435,348 
$11,743,311,303  $10,512,646,862 $17,324,373,852 | 
6,194,310,701 5,661,099,429 3,096,061,496 
24,978,800,864  22,687,285,820 a 
3,625,152,988 3,510,105,152 en 
240,047,600 207,839,502 = 
$46,781,622,956  $42,578,976,765  $20,420,435,348 
$19,764,281,426  $19,204,828,357 $10,716,749,708 
60.29 % 61.77% 65.53% | 
9,158,000,954 8,248,214,700 3,935,333,761 
27.94% 26.51% 24.06% | 
1,482,330,520 1,346,419,184 704,580,148 
4.52% 4.33% 4.31% | 
1,227,684,945 1,153,777,535 547,871,861 | 
3.75 % 3.71% 3.35% | 
1,147,675,446 1,144,384,220 449,453,283 
3.50% 3.68% 2.15% 
$32,779,978,291  $31,092,618,996 $16,353,988,761 
$141,473,000 $129,433,000 $ 59,383,000 
150,096 134,611 93,839 
120,693 113,437 78,880 
87,593 82,916 = 
358,382 330,964 172,719 
9,619 8,839 — 
25,098 23,900 — 
5,863 6,189 ~ 
40,580 38,928 21,821 
3,574 3,441 - 
3,375 3,330 — 
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0,702 
0,882 
5,008 


5,348 


3,852 
1,496 


35,348 | 
@ cessive taxation in many states 


49,708 

5.53% Fi 
33,761 
4.06% § 
80,148 | 
4.31% ¥ 
71,861 | 
3.35% | 


53,283 
2.15% 


88,761 
83,000 


93,839 
78,880 


72,719 
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21,821 
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@ lurney and Turney, Washington, D. C.; 





Conference on Taxation of 
Investments Abroad 


The Tax Institute will hold a sym- 
posium on “The Impact of Taxation on 
Management Responsibility for Invest- 
ments and Operations Abroad,” in Wash- 
ington on December 3 and 4. Represen- 
tative Hale Boggs, Chairman of the Sub- 
committee on Foreign Trade Policy of 
the House Ways and Means Committee, 
will be a featured speaker. H.R. 5, the 
‘Foreign Investment Tax Act of 1959,” 
was introduced by Representative Boggs, 
and is designed to encourage private 
American investment abroad by offering 
liberalized tax treatment. 

The advantages and disadvantages of 
fering tax inducements to stimulate for- 
ign investment by U. S. business will 
be discussed by high ranking officials of 
the State, Treasury, and Commerce De- 
partments, as well as by business leaders. 

Among the participants will be Donald 


WH. Gleason, assistant comptroller, Corn 
@ Products Co.; Russell Baker, Baker, Mc- 


Kenzie & Hightower, Chicago; E. Roy 
Gilpin, Reid & Priest, New York; Thomas 
E. Jenks, Lee, Toomey & Kent, Washing- 
ton, D. C.; Clifford F. Owen, College of 
and Mary; Raphael Sherfy, 


Peter B. Kenen, Columbia University; 


#. Palmer Baker, Jr., Lord, Day & Lord, 


New York; Richard A. Musgave, Johns 
Hopkins University; Milton C. Taylor, 
Michigan State University Vietnam Ad- 
visory Group; Leon O. Stock, Peat, Mar- 
wick, Mitchell & Co., New York; and Dan 
Throop Smith, Harvard Graduate School 


# of Business Administration. 


A AA 

IN BEHALF OF PRIVATE INSURANCE 
“Life Insurance is suffering under ex- 
ibs a aes 
right that life insurance companies con- 
tribute to the support of the government 
that protects them, and as a matter of 
fact they do in several ways. First, the 
insurance of lives stimulates saving, pre- 
vents a vast amount of pauperism, gives 
security to a business career, and con- 
fidence under business hazards. These 
are valuable elements in the financial 
strength of the community. Second, their 
financial workings collect small savings 
into vast aggregates, utilize them in 
stimulating production and trade, and 
thus increase the taxable wealth of the 
community. Third, all their investments 
in actual property pay their full share 
of direct taxes to the public. Fourth, all 
their other investments are in liens or 
advances upon actual property, which 
also pays its full share of direct taxes, 
and represents a portion of the taxed 
value of that property. All these contri- 
butions, direct and indirect, taken to- 
gether, form an important part of the 
income of the State.” 
~—From an editorial in May 1904 Trust 

Companies (now TRUSTS AND ESTATES) 
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WILLS OF THE MONTH 


Mrs. MARJORIE MONTGOMERY WARD 
BAKER, who inherited one-third of the 
estate of her father, founder of Mont- 
gomery Ward, left an estate of approxi- 
mately $1,250,000. In her will Mrs. Baker 
disposed of her jewelry and $275,000 in 
pecuniary legacies to friends and serv- 
ants. Two gifts of $12,500 to her hus- 
band’s niece and nephew are made with 
the proviso that Mr. Baker shall not re- 
fuse the will provisions for his benefit, 
these being described as in lieu of dower 
and homestead or other statutory rights. 
Mr. Baker is given, outright, $250,000 
and the interest of the deceased in her 
Chicago apartment. He is also given the 
right to occupy the country estate 
“Knollward,” and provided he does so 
he will receive the income, up to $1,000 
monthly, on a trust of $200,000. If 
“Knollward” is not so occupied, or upon 
Mr. Baker’s death, it will go to a Church 
in Milwaukee, for use as a rest home 
for church workers, Mrs. Baker appoints 
a trust fund under her father’s will to 
establish the “A. Montgomery Ward 
Foundation,” whose income is to be used 
for religious, charitable or educational 
purposes, and her entire residuary es- 
tate is added to this Foundation. Con- 
tinental Illinois National Bank and Trust 
Co. of Chicago is named co-executor and 
co-trustee. 

CHARLES M. B. CADWALADER, retired 
president of the Academy of Natural 


Sciences, bequeathed $50,000 to the 
Academy. After making gifts to a 
church, his gardener and chauffeur, he 
directed that one-quarter of the residu- 
ary estate be held in trust to pay the 
income to a brother for life, the re- 
mainder at his death to be divided 
equally among five nieces and nephews, 
per stirpes, who receive the other three 
quarters of the residuary estate. The 
brother has the use of the home “Ston- 
edge” during his lifetime and thereafter 
it will become the property of the nieces 
and nephews. One nephew and The Penn- 
sylvania Company for Banking and 
Trusts of Philadelphia are named ex- 
ecutors and trustees. 


A A Go 
LAW PAPER CITES T&E ARTICLES 


Arizona Weekly Gazette, official legal 
publication, carried in its September 22 
edition three’ articles from the August 
issue of Trusts and Estates: “Trust 
Companies and Attorneys” by George C. 
Barclay; “Lawyers and Trust Companies 
in Baltimore Issue New Statement;” and 
“High Court Resolves Questions as to 
Practice of Law by Corporate Fidu- 
ciaries,” the Connecticut decision. 

A A A 
e R. B. WALKER, agent for New York 
Life in Hollywood, Fla., has been named 
chairman of the Estate Planning Coor- 
dination Committee, National Associa- 
tion of Life Underwriters. 





Executors 


‘Trust Officers 


Among the ways 
we can serve you 


DISTRIBUTION 


Public or private placement of large blocks of securities. 


APPRAISAL 


Evaluation of holdings in closely held corporations 
whose securities do not enjoy an active market. 


If you are facing either of these problems 
you are cordially invited to call or write 


WHITE, WELD & Co. 


Members New York Stock Exchange and other 
principal stock and commodity exchanges 


20 BROAD STREET - 


NEW YORK 5, N. Y. 
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TRUST PERSONNEL CHANGES }« 


CALIFORNIA 


LOS ANGELES—Raymond M. Cheseldine, Jr., left CALI- 
FORNIA BANK where he was in charge of advertising and 
publicity, to become assistant secretary of the public rela- 
tions council of American Bankers Association in New York. 


LOS ANGELES—At the head office of Security First Na- 
TIONAL BANK, Herbert T. Ostling named asst. corporate trust 
officer. 


SAN FRANCISCO—S. Vilas Beckwith elected vice president 
and trust officer of BANK OF CALIFORNIA, N.A., and Emil 
P. Ferro, J. Walter Proctor and Gordon R. Yeadon became 
trust officers. Beckwith, now senior officer of the trust de- 
partment, has been with the bank 31 years. He is a graduate 
of U. of Washington and Columbia Law School. Ferro, who 
joined the Bank 39 years ago, is a past president of the San 
Francisco Stock Transfer Association and is head of the 
stock transfer division of the bank. Proctor joined in 1923. 
Yeadon became associated with the Bank in 1930 in Seattle 
where he was president of the Investment Club. 


CONNECTICUT 


HARTFORD—H. Blake Bent, trust officer at CONNECTICUT 
BANK & Trust Co. main office, promoted to vice president; 
Claude W. Ide to asst. vice president and asst. trust officer, 
Windham office, Bent ioined the bank in 1946 as an account 
reviewer in the trust investment division. Ide began his 
banking career in 1922 with Windham National Bank, which 
merged in 1955. 


DELAWARE 


WILMINGTON—BANK oF DELAWARE elected Edwin P. 
Neilan, president, also chairman of the board, succeeding 
John B. Jessup who retired. Neilan received his bachelor of 
arts degree in business administration from Rice U. in 
1928, attended the South Texas School of Law, was graduated 
from the Graduate School of Banking at Rutgers U. in 1939 
where except for time spent in the Navy, he served as a 
panel examiner from 1937 to 1957. After seven years as 
examiner for the Federal Reserve Banks of Dallas (where 
he was chief trust examiner), New York and Philadelphia, 
Neilan joined Security Trust Co. in 1940. Upon merger with 
Equitable Trust Co. in 1952, he was elected executive vice 
president and in 1956, president of the institution, now 
Bank of Delaware. His activities in the American Bankers 
Association include chairmanship of the committee on service 
for war veterans; executive committee of the trust division; 
and membership on the executive council. He has been presi- 
dnt (1952-53) of the Delaware Bankers Association. 


WILMINGTON—FarMers BANK OF THE STATE OF DELA- 
WARE elected O. H. P. Baldwin as president succeeding the 
late William K. Paton. Formerly president of the Bank’s 
Wilmington office and senior vice president, Baldwin was 
president of the Delaware Bankers Association last year and 
is a director of American Institute of Banking. 





RICHARD A. NORRIS 
Washington, D. C. 


E. P. NEILAN 
Wilmington 


S. V. BECKWITH 
San Francisco 
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DISTRICT OF COLUMBIA 


WASHINGTON—Richard A. Norris elected president and | , 
: a. ‘ KA 
chief administrative officer of Riccs NATIONAL BANK, suc- j Rais 
ceeding the late Hulbert T. Bisselle. A past president of | 7 
Washington Chapter, American Institute of Banking and | 
of District of Columbia Bankers Association (1947-48), | 
chairman of the Washington, D. C. Clearing House Associa- : CA) 
tion (1954-57), Norris is serving as chairman of the Com. § offic 

mittee on Federal Fiscal Procedures of the American Bankers 
Association. dl - 
an 


FLORIDA @ afte 


MIAMI BEACH—Anthony Vroon has resigned as _ vice § 
president and trust officer of MERCANTILE NATIONAL BANK §yE 


to become senior vice president of BANK OF MIAMI BEACH. §, vy; 
CLEARWATER—See Williamsburg, Va. Wve 
Ade 

GEORGIA = 


ATLANTA—Trust Co. oF GEORGIA promoted Adlai S. VE 
Grove, Jr. to trust officer. Grove holds A.B. and LL.B. de- si 
grees from Emory U. and is a graduate of Illinois Bankers ae 
Association Trust Development School. 


whe 

ILLINOIS - 

- 

LA SALLE—Herbert W. Dakin appointed asst. trust officer 9 ya, 
of LA SALLE NATIONAL BANK. Dakin has been a practicing Jy) 
attorney in Watertown, Wis. Voc 
INDIANA NE 

TELL CITY—Miss Elaine Adam elected vice president and | a 
trust officer of TELL City NATIONAL BANK. yas 
KENTUCKY ; ty 

the 


LEXINGTON—At First NATIONAL BANK & TRusT CO., : wad 
John B. Roberts, Jr. (formerly administrative assistant in B poir 
the trust department) named asst. trust investment officer | T 


and Richard E. Marks, Jr., named asst. trust officer. Roberts, | 


Fou 

a graduate of U. of Kentucky with a B.S. degree in ac- | wit 
counting in 1953, joined the trust staff in 1955. Marks joined | hag 
the bank in 1949, and the trust department in 1955. NE 
MARYLAND tg 

Eug 


BALTIMORE—Robert D. H. Harvey elected president of C | 
MARYLAND TRuST Co, succeeding the late Stanley B. Trott. Jig. 
Harvey started with the Trust Company in 1946 after mili- bon 
tary duty as a captain in the Army. He received his A.B. linc 
from Princeton U., summa cum laude, Phi Beta Kappa; Giga 
a B.S. in business from Johns Hopkins U., and is a graduate 
of the Graduate School of Banking at Rutgers. 


WESTMINSTER—P. Gene Plank resigned as trust officer qc} 
and assistant treasurer of WESTMINSTER TRUST Co., to be- J™US 
come head of a new bank in Lexington Park, CiTIzENS BANK KIN 
oF St. Mary’s. John C. Schaeffer replaces him as asst. trust ] Lee 
officer at Westminster. Hloe 
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MISSISSIPPI : 
JACKSON—JacKson-HINDs BANK named George A. Morgan 
executive vice president. He has been vice president and 
trust officer since January, having joined the bank in 1951. 

MISSOURI 


KANSAS CITY—W. E. Winbigler named an asst. vice presi- 
jent and trust officer of MERCHANTS-PRODUCE BANK. Winbig- 
ler formerly practiced law. 


NEW JERSEY 


CAMDEN—Miss Mildred L. Buzby appointed asst. trust 
officer at First CAMDEN NATIONAL BANK & Trust Co. 


MORRISTOWN—John G. Yawger retired as trust officer 


Wand assistant secretary of Trust Co. oF Morris CouNTY, 


after 37 years of service. 
NEW YORK 
NEW YORK—BANKERs TrRusT Co. elected Quintin U. Ford 


4: vice president in the personal trust division. 


NEW YORK—At CHASE MANHATTAN BANK, William H. 
Adams appointed asst. vice president in the trust depart- 
@ ment. 


NEW YORK—First NATIONAL CITY BANK OF NEW YORK 
appointed James S. Rockefeller as chairman of the board 
¥ind chief executive officer to succeed Howard C. Sheperd, 
who retires November 1; Richard S. Perkins named chair- 
nan of executive committee; and George S. Moore, presi- 
lent to succeed Rockefeller. Mr, Perkins has been vice chair- 
nan as well as board chairman of the affiliated First Na- 
NONAL City TruST Co., in which office he will continue. 
@Moore has been in charge of the overseas division. 


ANEW YORK—Craig R. Smith has taken leave of absence 
is asst. vice president of THE HANOVER BANK to join the 
United Presbyterian Foundation. Smith has devoted the 
qjast ten years to serving individuals and their attorneys, 
4 wrporation and philanthropic institutions in connection with 
ithe Bank’s Philanthropic Department, established in 1931, 
and he will continue to be available for conferences by ap- 
pointment. 

The Bank has donated its Philanthropic Library to the 
1 Foundation Library Center, 588 Fifth Avenue, where the 
material will be available under direction of F. Emerson 











7 Andrews, noted authority on foundations. 


qNEW YORK—Charles J. Stewart elected president of MANU- 
FACTURERS TRUST Co. effective November 2, to succeed 
qEugene S. Hooper who retires for reasons of health. Horace 
4°. Flanigan will continue as chairman and chief exexcutive 
¥ficer. Mr. Stewart comes from Lazard Freres & Co., invest- 
@uent banking firm of which he has been a general partner 


* Iiince 1953. Prior to this he joined New York Trust Co. in 


{930 and became president in 1949. 


NORTH CAROLINA 


CONCORD—George W. Gillon named auditor and asst. 
trust officer of CABARRUS BANK & TrusT Co. 


KINSTON—At CoMMERCIAL NATIONAL BANK, Mrs, Mary 
Lee Bizzell advanced from trust officer and assistant cashier 
to cashier. 

























ROBERT H. DANIEL 
Roanoke 


JAMES S. ROCKEFELLER 
New York 


CHARLES J. STEWART 
New York 
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In his office at new trust quarters of County Trust Co., White 

Plains, N. Y., vice president Charles A. Briggs, II, discusses an 

account with associate Paul Schweinfest. Each of the private offices 

is equipped with built-in work area and cabinets similar to those 
pictured here. 





PENNSYLVANIA 


CATASAUQUA—Richard J. Lloyd joined NATIONAL BANK 
OF CATASAUQUA as asst. trust officer. Lloyd was formerly 
in the trust department of PROVIDENT TRADESMENS BANK & 
Trust Co., Phiadelphia. 


JENKINTOWN —Richard E. Buck named asst. trust officer 
of JENKINTOWN BANK & Trust Co. A graduate of Brown 
U., and with the bank since September of ’58, Buck was 
formerly a trust and estate administrator with NEw YorK 
TRUST Co. 


PHILADELPHIA—Frank E. Holland retired as vice presi- 
dent in charge of trust administration of First PENNSYL- 
VANIA BANKING & TRusT Co., after 31 years on the staff. 


READING—Norman R, Miller promoted to vice president 
and trust officer at READING TrusT Co., replacing Harold C. 
Wanner; Joel H. Manwiller is now secretary and trust 
officer. 


YORK—H. Fred Fickes, asst. trust officer, First NATIONAL 
BANK, assumes the duties of Lyman G. Sener, Jr., who re- 
signed to join BOARDWALK NATIONAL BANK, Atlantic City, 
N. J., as vice president in the personal trust department. 


SOUTH CAROLINA 


CHARLESTON—R. P. Edmunds, Jr., advanced to senior 
vice president and general trust officer of SOUTH CAROLINA 
NATIONAL BANK, with headquarters in Charleston. He will 
continue as chief officer of the bank’s trust departments. 


VIRGINIA 


ROANOKE—Robert H. Daniel resigned as vice president 
in charge of investments of First NATIONAL EXCHANGE 
BANK to become executive vice president of Investors Man- 
agement Company, Inc., wholly-owned subsidiary of Hugh 
W. Long and Co., Inc., Elizabeth, N. J. He succeeds Thomas 
J. Herbert, also a former bank investment man, having 
been with American National Bank & Trust Co, of Chicago 
until 1951, who has become president and a director. 


WILLIAMSBURG—Channing M. Hall, Jr., elected trust 
officer and secretary of PENINSULA BANK & Trust Co. to fill 
the vacancy created by resignation of C. Robert Modys who 
joined the trust department of First NATIONAL BANK of 
Clearwater, Florida. A graduate of U. of Virginia with a 
B.S. in Commerce, Hall received a Bachelor of Civil Law 
Degree from the College of William and Mary in 1954. He 
is vice president of the Law School Association. 


CANADA 


TORONTO—Douglas W. McDonald appointed secretary of 
Roya Trust Co. He has been manager of the company’s 
securities, income tax and mortgage departments, and a 
senior trust officer. 
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MERGERS, NEW TRUST POWERS 
& CHANGE OF NAME 


New London, Conn. WINTHROP 
Trust Co. changed its title to WINTHROP 
BANK & Trust Co. 

Albany, Ga. — CITIZENS & SOUTHERN 
BANK and BANK OF ALBANY merged un- 
der the title of the former. A new build- 
ing will be constructed at Washington 
Street and Oglethorpe Avenue. 

Pittsfield, IIl. First NATIONAL 
BANK has been granted trust powers. 

Havre de Grace, Md. — Trust powers 
have been granted to the First NATION- 
AL BANK & Trust Co. 

Freehold, N. J. — Merger of LONG 
BRANCH BANKING Co. and FREEHOLD 
Trust Co. became effective under the 
name of CENTRAL JERSEY BANK & TRUST 
Co. 

Hobbs, N. M. — LEA County STATE 
BANK changed its title to NEw MExiIco 
BANK & TrRusT Co. 

Ilion & Utica, N. Y. — Merger of 
MANUFACTURERS NATIONAL BANK, Ilion, 
with ONEIDA NATIONAL BANK & TRUST 
Co. oF CENTRAL NEW York. Carl K, Bet- 
zinger, executive vice president and trust 
officer of the Ilion bank, will serve as 
vice president and manager of the Ilion 
branch. 

Charlotte & Raleigh, N. C. — Stock- 
holders approved merger of First Na- 
TIONAL BANK of Raleigh and AMERICAN 
COMMERCIAL BANK, Charlotte, under the 
the name of the latter. 

Durham & Greensboro, N. C. — DE- 
POSITORS NATIONAL BANK of Durham 
merged with SEcURITY NATIONAL BANK 
of Greensboro, under name and charter 
of the latter, with the Durham bank 
becoming a branch. 

Dallas, Texas — CITY State BANK 
has changed its title to BANK OF SERV- 
Ices & TrRuSTs, and named John C. 
Thompson as executive vice president and 
trust officer. 

Montgomery, W. Va. — MONTGOMERY 
NATIONAL BANK has been granted trust 
powers. 


A&A 
IN MEMORIAM 

Harry H. AUGUSTINE, chairman of 
STATE PLANTERS BANK OF COMMERCE & 
Trusts, Richmond, Va. 

WaLTeR H. BoswortTH, vice president 
and trust officer, UNION NATIONAL BANK 
& Trust Co., Elgin, Ill. 

STANLEY B. Trott, president of Mary- 
LAND TrusT Co., Baltimore. 





TRUST INVESTMENT MAN 


Trust Department of Mid-west bank seeks 
a college graduate preferably under 30 
years of age with several years experience 
in the investment field. Presently expand- 
ing relatively small staff. Advancement 
opportunity excellent. Send resume of edu- 
cation, experience, family status and salary 
requirements. 


Box H-910-2, Trusts and Estates 
50 East 42nd St., New York 17 
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EXECUTIVE PLACEMENT 








Individuals seeking positions in trust 
departments may have free listing 
(maximum six lines). Responses to 
listings should be addressed to the 
Code number shown, care of “Trusts 
and Estates,” for forwarding to ap- 
plicant. 

Accountant—Estate Analyst. Estate 
planning, knowledge fiduciary, estate, 
gift, individual taxes. Seeks position with 
career opportunity. 99-3 


Attorney, 12 years N. Y. bank counsel, 
law firm experience in estate and trust 
administration; expert in taxation, estate 
planning, wills and administration. De- 
sires position as trust officer, or as as- 
sistant with future. 910-1 


Three years experience in all phases of 
security analysis, portfolio management 
and advising clients on investments. 
LL.B., with major in Banking at the 
Wharton Graduate School. Will relo- 
cate. 910-3 

A A A 


National Bank of Detroit 
Opens New Building 


National Bank of Detroit dedicated its 
new $20 million main office on Sunday, 
October 4, as the major event of month- 
long Open House activities. Moving to 
the new building began Friday evening, 
September 11, and by Monday morning 
all public contact departments were 
moved and ready to receive the public. 
More than $1 billion in cash and securi- 


ties was included in the transfer. Sep- 
tember 21 saw the entire move com- 
pleted. 


Open House activities began the next 
day. There were tours and refrehments 
for many special groups — those who 
designed, built and furnished the build- 
ing, the members of the press, main of- 





New official emblem displayed in all 64 


offices of National Bank of Detroit. The 


Great Lakes silhouette represents the bank’s 


basic trade area and the globe world-wide 
service. Encircling bands symbolize friendly 
cooperation. 
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National Bank of Detroit’s new Main Office § 4 1 
building, dedicated October 4, forms one 4] - 
portal of Detroit’s new Civic Center. g 0. 
—f G 
fice and branch office employees, stock- § [hi 
holders, directors and advisory commit- (J mer 
tees. Families came along, too. Then J pap 
there were local guests, correspondent {J sent 
bank representatives, organization and /f cen 
government officials, and both individual 7 
and commercial customers. T 
The gleaming new building of con- wor 
temporary design is the first major com- and 
mercial building erected in downtown § €lect 
Detroit since the thirties. It forms one |§ tion 
portal to Detroit’s new Civic Center and spir 
is marked by a broad pedestrian arcade § faci] 
on two sides. Its special features include SI 
dial-controlled interdepartmental pneu- | 
matic tubes, a console-type monitoring of 7 — 
temperature and mechanical _ services | divi 
throughout the building, and a security | “Ou: 
system to provide the utmost in bank fj tetir 
protection. There is a meeting room ac- |} peop 
commodating 300, an employee cafeteria |] Ty 
that can handle 500 persons, an in-/ Bus 
firmary, a library, and a staff lounge. J in 
The trust department, located on the] ..,. 
fifth floor, is described in a colorfully | utilis 
illustrated brochure about the new build- |] “TC 
ing as creating a sense of “quiet dig- | of al 
nity’ by hand-rubbed walnut paneling }j Mag) 
combined with attractive carpeting. | bein; 
Numerous offices and conference rooms /§reco1 
assure privacy, and the offices of chair-|Barate 
man and president, as well as the board Jou, 
of directors’ room, are also on this floor. hina § 
The trust department, which began will 
operations in 1933, is one of the largest 
in the Mid-West. and 
A highly commendable feature of the g™ent 
bank’s publicity is a pocket-sized folder] Th 
of “Pertinent Information” about thef preps 
new main office. ] daily 
National Bank of Detroit’s origin iS}} .jj,, 
unique. When the principal banks of} print 
the city did not reopen after the 19339" 
banking “holiday,” the Government re-| mie 
quested General Motors Corporation to} 
cooperate with the Reconstruction Fi-q | 
nance Corporation to form a new bank.| : s 
Capital was set at $25,000,000. Thef m he 
RFC’s half was in the form of preferred} =v 
stock and was completely retired by 1947.) - 
GM underwrote the common stock butf a. th 
had ‘distributed nearly half to lo: al in- 1, Hy: 
vestors by 1945 at which time it offeredly a 
the rest for public purchase. _ 
cro 


TRUSTS AND EsTATESS 


Cincinnati Bank Installs First 
NCR Computer System 


The Fifth Third Union Trust Co., 
Cincinnati, will become the first bank 
to install National Cash Register Co.’s 
new 304 electronic bank automation sys- 
tem. 

The million-dollar system, based on 
the universal bank language recently 
adopted by the American Bankers As- 
sociation, is scheduled to be in opera- 
tion by January, 1961. It will handle all 
personal trust and personal loan records 
ice | as well as checking-account records for 
ne 70,000 accounts. 


—f G. Carleton Hil, president of Fifth 
1. 4 Third, said the new automation equip- 
it- J} ment will drastically reduce the bank’s 
en (J paperwork, speed the preparation of es- 
nt sential reports, and result in other eff- 
ind jf ciencies. 





- The bank expects its volume of paper- 
on. | Work to double within the next decade, 
m- | and the decision to install a complete 


wn | electronic system was made in anticipa- 

one |B tion of meeting this growth, avoiding 

qspiraling costs, and at the same time 
facilitating better customer service. 


Stabilizing the bank’s costs in this 
area will not adversely affect any in- 
Vdividual employee,” Mr. Hill stated. 
,4 “Our growth and normal incidence of 
: J retirement will assure the future of our 
J people.” 

The National 304 electronic computer 
| consists of a central data processor and 
}ten peripheral units. The processor 
_ || utilizes advanced transistor and printed 
‘| circuitry design to control the operation 
| of all of the other units. There are six 
magnetic tape “files,” each tape file 
.|}being able to store complete monthly 
S|frecords for approximately 25,000 sep- 
arate accounts. All 25,000 of these ac- 
qcounts can be read by the computer in 
‘|Hless than three minutes. Other tape units 
will be used for preparing statements 
jand daily, weekly and monthly manage- 
qment reports. 














} The high-speed printer automatically 

the f prepares depositor statements, the bank’s 
_. daily record of all transactions and mis- 
in ¥||cellaneous management reports. The 
pon printer can prepare approximately 3,500 


statements an hour. 
yn to} 
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hank. ' Of 3,390 new wage agreements reached 

Thell n the first 38 weeks of 1959, 48 per cent 
erred ri vided wage increases of 10 cents an 
1947.9 Our or more, according to a survey 
< bute’ the Bureau of National Affairs, Inc. 
al in-p in the latest week, only 33 per cent were 
fered Phat high; in the previous week, 32 per 

Ftent. 


, we 
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G. Carlton Hill, president of Fifth Third Union Trust Co., Cincinnati, signs order for 

million-dollar magnetic character check automation system. Looking on (I. to r.) are: 

James M. Pendery, vice president of the bank; Robert S. Oelman, president of National 
Cash Register Company, and Stanley C. Allyn, NCR chairman. 





Long Range Incentive Program 
Helps Build Trust Business 


Some 28 trust appointments have been 
developed in the first few months of the 
“Five Buy Five Club” established this 
year by Valley National Bank, Phoenix. 
The bulk of these accounts are sub- 
stantial in nature and the kind a trust 
department is proud to have. These 28 
accounts represent only the accomplish- 
ments of present club members. Ac- 
tually, it takes some time to become a 
member, so additional trust accounts are 
put on the books by those still compet- 
ing for this status. 


The Five Buy Five Club consists of 
bank personnel who have produced five 
accounts from new customers and have 
sold one or more additional bank serv- 
ices to five present customers. By re- 
peating the process members can move 
up to the second, third or higher 
“plateau.” The plan operates throughout 
the 58 branch system of the bank. 


Original membership awards include: 
a Kachina “hunter” doll, carved by Hopi 
Indians, and suitably mounted for dis- 
play at the member’s work station; a 
membership pin made by Indian silver- 
smiths; and a $25 check. Presentation is 
made by president Carl Bimson with ap- 
propriate ceremonies. For each “pla- 
teau” achieved the member receives a 
share of Valley National Bank stock 
(currently worth around $50) and 
recognition as a “partner in the busi- 
ness.” 

By mid-July there were 105 members, 


21 who had advanced to the second 
plateau, and four who had reached the 
third plateau. Some 1,840 new accounts 
of all kinds have been opened and Ken- 
neth Todd, trust officer in charge of 
new business, reports that many bank 
people are for the first time deliberately 
seeking new trust business, 


A AA 
To Assist College Fund Raising 


A program to assist colleges and uni- 
versities in raising funds through testa- 
mentary or inter vivos gifts has been 
announced by Kennedy Sinclaire, Inc., 
the Montclair, N. J., trust advertising 
and training firm. 

The four components of the program 
are: 1) A quarterly publication — 
“Planned Giving” — which will outline 
tax economies in charitable giving and 
discuss general estate planning princi- 
ples. This would be distributed by the 
colleges to bona fide prospective donors 
and to lawyers in centers where best 
prospects are concentrated. 2) A 32- 
page booklet on “The Tax Discount on 
Educational Gifts” to be offered to both 
prospects and lawyers and delivered, 
where possible, by a representative of 
the college to effect a personal contact. 
3) Special training by Kennedy Sin- 
claire of persons selected by the college. 
This would be in the field of trust solici- 
tation and estate planning techniques 
with particular reference to charitable 
gifts. 4) Continuing assistance from 
Kennedy Sinclaire for insuring the 
proper functioning of the program. 
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ON THE PUBLICITY FRONT 


Newspaper & Magazine Advertising 


“Doctor . . . shouldn’t you consult a 
professional investment manager?” in- 
quires an ad of Seattle-First National 
Bank. The text suggests that “perhaps 
you haven’t the time to become as well 
informed about your investment securi- 
ties as you are about your own profes- 
sion” and tlescribes how the bank can 
help. This is one of a series of ads in 
the local Medical Bulletin with the same 
DOCTOR...SHOULDONT YOu ms: 


CONSULT A PROFESSIONAL. 
INVESTMENT MANAGER 2 







n 


question and similar text, but different 
illustrations, one of which is reproduced 
here. Others show: surgeon watching 
ticker behind him while approaching 
patient on operating table; doctor push- 
ing stethoscope right through the finan- 
cial section of the newspaper in order to 
read while listening to patient’s breath- 
ing. An ad with the same theme, but 
not applied directly to physicians, shows 
a storekeeper watching the ticker and a 
small boy would-be customer hollering 
“Who’s minding the store while you 
manage your investments?” 


“Suddenly the world is halved” titles 
a current ad of Royal Trust Co., Mon- 
treal, for Dominion-wide distribution. 
It is a candid facing of a new widow’s 
situation, both in text and illustration, 
and represents a quite different presenta- 
tion from the usual trust advertisement. 
The Company plans to use this type of 
ad only rarely—but it is certainly strik- 
ing and thought-provoking. The text 
offers a booklet and appeals to the men 
readers to “spare your family a great 
deal of grief and confusion.” 


Letters and Booklets 


A service as ‘‘Construction Bid 
Escrow Agent” has been offered in a 
letter to some 360 contractors by the 
trust department of Gary (Ind.) Trust 
& Savings Bank. The bank offers to re- 
ceive sealed bids, giving time-endorsed 
receipts, maintain secrecy, open bids at 
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the bank under required circumstances, 
and hold available to interested parties 
copies of bids and sworn affidavits of 
faithful performance. It is hoped that 
this service will also feed business to the 
commercial department. 


A “Trust Letter” for lawyers, ac- 
countants, and life underwriters has 
been inaugurated by First National 
Bank, Dallas. Authored by a professor 
of law and edited by the trust depart- 
ment, the new Letter deals entirely with 
matters handled in the Texas courts. 
September distribution of the four-page 
Letter amounted to 1,500 copies. 


“Meeting the Future’—a 16-page 
brochure — has just been published in 
connection with occupancy of its new 
building by United States Trust Co., 
New York, at the old address of 45 Wall 
St. Illustrated with beautiful water-color 
reproductions of interior views, the 
booklet discusses primarily the manage- 
ment of investments. This is related to 
the broader field of discretion of 
modern trustees, the management of 
estates, the thorough knowledge of cor- 
porations, and the field of American 
philanthropy. A two-page spread entitled 
“From Father to Son” draws upon a 
number of incidents in the account files 
to create a fictitious but basically real 
family history of trust services running 
from 1853 to the present. 


Coincident with the Trust Company’s 
occupancy of the new building described 
in the booklet, a profile of Hoyt Ammi- 
don, president since he succeeded 
present chairman Benjamin Strong in 
1957, appeared in a Sunday edition of 
the Journal American. The article quoted 
Mr. Ammidon’s philosophy that, since 
management is becoming increasingly 
important, individualized investment 
programs underscore the need for a 
trust company “that has strength, tra- 
dition and imagination.” Pointing out 
that 50-year old Mr. Ammidon has been 
helping others manage their affairs since 
he was nine, the writer remarks that he 
is “a great believer in endowing the 
bank’s personnel with authority. U. S. 
Trust’s primary emphasis is on the man- 
agement of fiduciary accounts—estates, 
trusts and guardianships. Management, 
along with Ammidon, feels this policy 
of independence best serves both stock- 
holder and customer.” 


“125 Ways you can use the National 
Bank & Trust Company of Fairfield 
County” (Conn.) was published last 
month in conjunction with the institu- 


tion’s 125th anniversary on September 
10. The short paragraph suggestions are 
grouped under major headings covering 
checking, borrowing, trust savings, 
vault and miscellaneous. Trust services 
cover two pages and include suggestions 
74 through 113, and ranging from will 
memos to trustee service for pension 
plans. Illustrations appear on every 
page. 

“Now you can plan with more flexi- 
bility”—a folder from the Bank of New 
York used as a recent statement stuffer 


—describes a new state law under which | 


trusts can accumulate income for a 


period measured by “any reasonable | 
number of lives in being” instead of § 
just two. The reader is advised that | 
under this law he may be be able to | 
“save on gift and estate taxes and pro- | 


vide better protection for your family 
and business interests.” 


“Every man has an estate, and, when 
all is added up, it usually amounts to 
more than he realizes” comments the 
new edition of Trust Services, the gen- 
eral explanatory booklet published by 


Irving Trust Co., New York. The chap- | 


ters of the pamphlet, conveniently 
tabbed for ready reference, cover, be- 
sides estate planning, the bank’s cu- 
tody services, executor, trustee, en- 
ployee trust and other services, as well 
as a general introduction to the Per- 
sonal Trust Division. The method of de- 
termining fees is set forth in each 
chapter in addition to which the final 
section is devoted entirely to statutory 
commissions. 





Drawing of First National Bank of Fort 
Worth’s new 18-story bank and office built: 
ing, and a six-story motor bank, with 5 
car parking garage. The structure will 
cupy two complete blocks. Trust departme!! 
quarters will be on the fifth floor. 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Foosaner, Saiber & Schlesinger, Newark, New Jersey 


ESTATE TAX 


Contingent life annuities do not qual- 
ify for marital deduction. Wife was bene- 
ficiary of two life insurance contracts 
providing for payments in monthly in- 
stallments for 20 years certain and life 
thereafter. Should wife die during in- 
stallment period, interest would become 
payable to daughter. Executor claimed 
marital deduction on amount equivalent 
to that required by insurance company 
to fund contingent life annuity to be 
paid wife after period certain. Basis of 
claim rested on argument that no one 
but wife could succeed to contract rights 


, after period certain. Commissioner de- 
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puil- 
th 500 
ill ot 
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STATES 


nied deduction on ground that entire 
proceeds constituted one property which 
was terminable interest. 


HELD: For Commissioner, Total pro- 
ceeds cannot be divided into separate 
properties. Contract made no such pro- 
vision. Since entire proceeds constitute 
terminable interest, they do not qualify 
for marital deduction. EF. J. Meyers, et 
al., Exrs. v. U.S., 2nd Cir., Sept. 4, 1959. 


Portion of joint savings bank account 
attributable to decedent’s deposits in- 
cudible in his estate. Decedent estab- 
lished joint bank account for benefit of 
son. Amount was placed in name of de- 
eedent “or” his son. Passbook was given 
to son, and he kept it in his desk in 
bedroom. Decedent knew it was there and 
had free access to it. Commissioner in- 
cluded amount attributable to deposits 
previously made by decedent in estate. 

HELD: For Commissioner. Court 
found no clear-cut evidence that father 
intended to strip himself of all rights 
in deposited funds, or that he made ir- 
revocable gift of deposits to son. Thus, 
Commissioner correctly attributed to de- 
cedent that amount on deposit at his 
death that had its source in deposits 
Previously made by him, Est. of M. A. 
Doyle, 32 TC No. 117, Sept. 18, 1959. 


Bank account in name of decedent as 
“Trustee for” son included in decedent’s 
estate. Decedent opened bank account 
for benefit of son by placing account 
in his name as “Trustee for” son. De- 
posits were made in account at time de- 
eedent made gifts to his other son and 
during son’s minority. Decedent never 
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made any withdrawals from account. 
Passbook, however, was retained by de- 
cedent and kept in his desk in his office. 
Commissioner included value of deposits 
made by decedent in his gross estate. 

HELD: For Commissioner. Retention 
of possession and control of passbook by 
decedent gave him power to make with- 
drawals had he desired to do so. He, 
therefore, did not strip himself of 
dominion and control required to consti- 
tute completed gift. Moreover, deposits 
were includible in decedent’s gross estate 
either as property in which he had in- 
terest at time of his death; or as proper- 
ty intended to take effect in enjoyment 
and possession at death; or if trust was 
created, as transfer subject to revoca- 
tion. Est. of M. A. Doyle, supra. 


U.S. Savings Bonds registered in joint 
names of decedent “or” his son includible 
in gross estate. During lifetime dece- 
dent purchased United States Savings 
Bonds and registered them in joint 
names of himself “or” his son. 


HELD: Full value of bonds is includ- 
ible in estate. Est. of M. A. Doyle, supra. 


Property received under mutual will 
qualifies for marital deduction. Decedent 
and husband executed mutual wills, pro- 
viding for each of their separate property 
to pass to other, and should either spouse 
not survive other, property was to pass 
to children. Commissioner disallowed 
marital deduction with respect to proper- 
ty passing to decedent’s husband on 
ground that it was terminable interest. 
He argued that wife’s will prevented 
surviving spouse from making testa- 
mentary disposition of his property other 
than as provided in her will. Moreover, 
he contended her will did not pass com- 
plete legal title to husband. 


HELD: For estate. Interest acquired 
at date of death controls. At that point 
surviving spouse received all of de- 
cedent’s property, absolutely and out- 
right. Under local Illinois law, where 
property is left by will to person pro- 
vided he survives and in case of his 
death to another, if primary devisee sur- 
vives decedent, he takes estate. Interest 
qualifies for marital deduction. A. F. 
Newman, Adm. v. U.S., D.C. S.D. IIl., 
Sept. 4, 1959. 


Statutory interest received in lieu of 
dower must comply with statute to qual- 
ify for marital deduction. Decedent’s 
widow renounced interest left to her 
under will and elected to take her statu- 
tory dower right. Widow later brought 
action to have decedent’s property sold 
and have value of her dower interest 
paid to her in cash. Award, however, did 
not comply with requirements of state 
statute. Commissioner denied marital de- 
duction for each payment to widow. 


HELD: For Commissioner. Interest re- 
ceived by wife does not constitute “statu- 
tory interest in lieu” of dower where 
cash consideration received did not com- 
ply with state statutory requirements. 
It thus does not qualify as property 
passing from decedent to surviving 
spouse, under statutory tax definition of 
dower. D. J. Dougherty, et al, Exrs. v. 
U.S., D.C. E.D. Ky., Aug. 18, 1959. 


Marital deduction not allowed for be- 
quest in trust to wife for life with power 
by wife to encroach upon principal. Un- 
der testamentary trust surviving spouse 
was given income for life and right to 
encroach upon principal of trust “for 
her own benefit, at any time she sees 
fit, without accounting to my children, or 
their representatives.”’ Children were re- 
maindermen of trust. Estate claimed 
marital deduction for value of wife’s in- 
terest on ground that power to invade 
principal is equivalent to power of ap- 
pointment. 


HELD: For Commissioner. Under Reg- 
ulations, for wife’s power to qualify in- 
terest for marital deduction, it must be 
power to appoint entire interest. She 
must be able to appoint corpus to herself 
as unqualified owner or appoint corpus 
as part of her estate. Elaborate provi- 
sions in will with respect to disposition 
of property after death of widow clear- 
ly indicate testator’s intent that corpus 
not pass through wife’s estate. Under 
law of Tennessee interest given wife was 
less than unqualified right to dispose of 
corpus, Est. of T. J. Semmes, 32 TC No. 
119, Sept. 22, 1959. 


Non-adverstary state court determina- 
tion not controlling for federal estate 
tax purposes. Decedent’s husband had 
executed his will prior to birth of his 
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daughter. He left his estate to decedent, 
who upon her husband’s death took pos- 
session of his assets and mingled them 
with hers. Upon her death state court 
in final settlement of will ordered that 
daughter was entitled to undistributed 
share of her father’s estate, since she 
was born after execution of his will, and 
therefore took share of his estate as if 
he had died intestate. This property was 
not included in decedent’s gross estate. 
Commissioner included property and as- 
serted deficiency. 


HELD: For Commissioner. State court 
decision is not controlling or binding 
since it was issued in non-adversary pro- 
ceeding. Court made own determinatien 
and held that property was includible in 
decedent’s gross estate. First Nat. Bk., 
Exr. v. U.S., D.C., N.D. Ala., Aug. 28, 
1959. 


GIFT TAX 


Gift of life interest in stock in trust 
qualifies for annual exclusion. Donor 
transferred stock to two trusts for life 
benefit of children and son-in-law. Trus- 
tees, who were life beneficiaries, had dis- 
cretion to terminate trusts and distri- 
bute property to remaindermen, who 
were their sons. Donor claimed annual 
exclusion against value of life interests. 
Commissioner disallowed exclusion on 
ground that present value of gifts was 
unascertainable. 














THE TEST 
OF TIME 


70 years of proven fiduci- 
ary experience qualifies 
American Security ‘ 
Washington’s largest and 
best known trust company 

. aS a wise choice for 
correspondents having 
trust problems in the Na- 
tion’s Capital. 


AMERICAN SECURITY 


AND TRUST COMPANY 
Washington, D.C. 


Member Federal Deposit Insurance Corporation 








HELD: For taxpayer. Since total 
amount of stock encompassed in gift is 
known, life estate bears known ratio to 
such total value. Value of interest thus 
can be determined and qualifies for an- 
nual gift tax exclusion. A. Lorch v. 
Campbell, D.C. N.D. Tex., Aug. 21, 1959. 


INCOME TAX 


Exclusion of life insurance proceeds 
from gross income. Employment contract 
provided that employer would pay premi- 
ums on life endowment policy on dece- 
dent’s life. Employer was named owner 
of policy. Taxpayer beneficiary received 
proceeds upon decedent’s death. He ex- 
cluded $5,000 as death benefit and paid 
tax on balance of proceeds. Later, re- 
fund claim was filed for entire tax paid, 
on ground that full proceeds represented 
amounts received under life insurance 
contract paid by reason of death of in- 
sured, Commissioner disallowed claim. 


HELD: For taxpayer. Payment of 
premiums by employer represented addi- 
tional compensation to decedent. Thus, 
since policy was equitably owned by de- 
cedent, beneficiary is entitled to exclude 
entire amount received under agree- 
ment as proceeds from life insurance, 
rather than just first $5,000 of “death 
benefits.” Rhodes, et al v. Gray, D.C. 
W.D. Ky., Aug. 6, 1959. 


A A. A 
COURSE ON ESTATE CONTESTS 


Staff members of the Surrogate’s Court 
and probate counsel will present a 6- 
session course on Contested Estates be- 
ginning November 9, as part of the 
Practicing Law Institute’s fall evening 
program, at the Carnegie Endowment 
International Center, 345 East 46th St., 
New York. Joseph T. Arenson, counsel 
to the New York County Public Ad- 
ministrator, will serve as chairman and 
give the opening lecture on persons en- 
titled to administration. Other topics for 
successive Mondays (7 to 9 P.M.) are 
procedure in recovering property, pre- 
liminary procedure in contested probates, 
pre-trial procedure, the trial, construc- 
tion of a will and fees, costs and allow- 
ances. 

The panel of speakers includes, from 
the New York County Surrogate’s Court, 
Arthur J. Lennon, chief of the law di- 
vision; Donald F. McManus, law as- 
sistant; and James L. Murray, probate 
clerk, Other speakers will be William T. 
Collins, II, Vincent R. FitzPatrick, and 
Homer I. Harris. 

Program and registration details may 
be obtained at the Practising Law Insti- 
tue, 20 Vesey Street. 


A AA 


e Henry A. Leslie, trust officer of 
Birmingham (Ala.) National Bank, has 
been appointed to the Committee on 
Jurisprudence and Law Reform of the 
Alabama State Bar. 
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The Bellevue Stratford Hotel in Philadel- 7 
phia, headquarters for the annual convention 
of the National Association of Life Under- 














writers last mont.. » th 
pea — Hiarie 
ESTATE PLANNING FOR FARMERS Aichm 
The kind of “big” farming conducted [f'” 
in Iowa today creates large estates that |g" 
require careful attention by profession- | vuste 
als, Professor Clark Bloom told the 45 | Be ; 
general agents and managers who at- | ssue. 
tended the recent estate planning semi- | f th 
nar at the State University’s Iowa Cen- [g'°"° 
ter for Continuation Study. The 3-day (q‘7™“ 
meeting was sponsored by the Life In- [ the 7 
surance General Agents and Managers |} "°“ 
Association of Iowa in cooperation with | “sg 
the Center. ni 
favo: 


The typical Iowa farmer, Professor 
Bloom said, produces both qualitatively | 4] 
and quantitatively according to contract. 
His 


law 


investment often runs into sixX [}that 
figures. Estate planning is essential to |] gejz, 
insure the line of succession. cian 
The use of trusts in farm estate plan- |Jyest 
ning was presented by Russell Hess, vice |Jacqu 


president and trust officer, Merchants [fh oy 
National Bank, Cedar Rapids, and also Jind, 
provided the subject for our discussion |9\. 
session. Other topics of the seminar in- [Fije 
cluded farm incorporation and “formal Jip. 


or informal pensions.” to b 
i - & dist 

TAX-OPTION CORPORATION RULES d 
REVISED 7 Dis 
By H.R. 47’s amendment of Code Sec- : 


tion 1371, tests are changed for deter- 
mining the number of stockholders with- 
in the limit of ten permitted for the 
election to be treated as a partnership. 7 
Stock which is community property of | tait 
husband and wife (or the income from § kin 
which is community), and the stock § ie 
owned by spouses as joint tenants, ten- i Bic 
ants by the entirety or tenants in com- [ 
mon, will after January 1, 1960 be 
treated as being owned by one share- 





if 
A dea 
7 dee 






: a Fier 
holder. The current interpretation of the bt 
Internal Revenue Service counted such the 





ownership for two stockholders. 
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DISTRIBUTION — Contingent Remain- 
der Interests of German Aliens not 
Subject to Seizure 





Minnesota—Supreme Court 
In re Schmidt’s Will, 97 N.W. 2d 441. 


Schmidt’s will created a trust provid- 
ing for annuity payments to five named 
eneficiaries, all German aliens. The will 

Ffurther provided that at the end of a 
4)-year period from the date of testa- 
Mor’s death, the trust should be dis- 
ributed to the named beneficiaries “or 
4» the thefi living issue of such benefi- 
jaries who may then be deceased.” 
‘chmidt died on February 7, 1937. On 
jugust 21, 1946 a Vesting Order was 
ssued vesting in the Alien Property 
lustodian all right, title and interest in 
he trust of said beneficiaries and their 
“issue. After February 7, 1957, the end 
if the 20-year period, the trustee peti- 
ioned the state District Court for in- 
tructions as to whether to distribute 
he trust to the Attorney General, as 
successor of the Alien Property Cus- 
todian, or to the beneficiaries named in 
‘ithe will, The District Court decided in 
‘|favor of the beneficiaries. 


|| HELD: Affirmed. Under Minnesota 
jiaw the Attorney General’s argument 
ijthat contingent interests are subject to 
seizure is not applicable. The _benefi- 
ciaries’ interest in the remainder did not 
vest until February 7, 1957 and property 
acquired by German aliens after Decem- 
Mver 31, 1946 is not subject to vesting 
inder the Trading with the Enemy Act. 
As to question of vesting, even though 
Fthe remainder beneficiaries were named, 
‘Phe identity of the beneficiaries was not 
Jo be determined until the time fixed for 
distribution. 


toes 
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| DISTRIBUTION — Devisee not Re- 
quired to Elect Between Adeemed 
and Devised Property 


Florida—District Court of Appeal 
Galey v. Sharpe, 113 So. 2d 267. 











Testator devised to his daughter cer- 
} ‘ain lots in Block A and, to others of his 
kin, certain lots in Block E. Several 
qyears later testator deeded the lots in 
| 3'ock E to his daughter. After testator’s 

leath, the other kin, whose devises had 
i cen adeemed by the deed to the daugh- 
ter, sued to prevent distribution of the 
lots in Block A to the daughter, on the 
theory that she had elected the lots in 
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Block E by accepting the warranty deed 
thereto during testator’s lifetime. 

HELD: Complaint dismissed. During 
his lifetime testator had the right to 
make any disposition of any of the lots 
as he saw fit. His will, after his death, 
remained effective to transfer to his 
daughter those lots devised to her and 
neither the doctrine of election, estop- 
pel nor representation prevents the 
daughter from taking the property de- 
vised to her under the will. 


DISTRIBUTION — Illegitimate Child 
Becomes Stepchild of Mother’s Hus- 
band 


Ohio—Supreme Court 


Kest v. Lewis, 169 Ohio St. 317, 159 N.E. 2d 
449. 


HELD: An illegitimate child whose 
mother subsequently married a man not 
the child’s father is a “stepchild” of such 
man within the meaning of the Ohio 
statute of descent and distribution (R.C. 
2105.06), which provides that in the ab- 
sence of next of kin, a decedent’s proper- 
ty shall pass to his stepchildren. There 
can be no question as to kinship between 
an illegitimate child and his mother and 
the subsequent marriage of the mother 
creates an affinity between her kindred 
and the man she married. Such affinity 
is not terminated by the happenstance 
that she predeceased her husband. 


DISTRIBUTION “Tssue” 
Children of Adopted Son 


Maine—Supreme Judicial Court 
Gannett v. Old Colony Trust Co., 153 A. 2d 122. 


Includes 


The portion of the will in controversy 


read as follows: “The trust shall end 
upon the death of the last of Jean, John 
and Madeleine Jean and the trustees 
shall pay over the principal of the trust 
at that time by right of representation 
to my issue then living.” Of the named 
individuals, Jean was the natural daugh- 
ter and Madeleine Jean the natural 
granddaughter of the testator. However, 
John was the adopted son of the testator 
and had children living at the time the 
testator executed his will. The question 
before the court was whether the children 
of John, surviving the stated contingency, 
would qualify as takers by right of 
representation in the capacity of “issue” 
of the testator. 


HELD: The testator intended to in- 
clude as his issue the children of his 
adopted son. The will established three 
equal trusts, one of which was for the 
benefit of “my son John H. Gannett;” no 
distinction was made between the testa- 
tor’s natural children and his adopted 
child. Upon John’s death John’s issue 
were to take his share of the income for 
the duration of the trust, which, based 
on the three lives, might possibly con- 
tinue for many years. It was very un- 
likely that the testator would provide in- 
come benefits for John’s issue and then 
completely cut them off at the termina- 
tion of the trust. 


The evidence presented conclusively 
showed that the testator had intended 
to provide for the issue of Jean, John 
and Madeleine Jean but through misun- 
understanding had used the ambiguous 
words “my issue.” , 


As for the guardian ad litem’s sug- 
gestion that the question presented had 
been submitted prematurely inasmuch 
as Jean, John and Madeleine Jean were 
still alive, the court was well advised 
to render its opinion when the benefi- 
ciaries and the attorney for the testator 
were available and had a fresh recollec- 
tion of events, and could thereby elimi- 
nate the possibility of an “evidentiary 
vacuum” years hence. 
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DISTRIBUTION — Statutory Reference 
to “Issue” Does Not Apply to “De- 
scendants” 


New York—Surrogate’s Court, Kings Co. 
Matter of Gardiner, N.Y.L.J., Aug. 19, 1959. 


Testator bequeathed his residuary es- 
tate in trust, during his wife’s life, 
with almost half of the remainder going 
to his brother, or if the brother was not 
living at the wife’s death, to the brother’s 
“descendants then living.” At the death 
of the testator’s wife, the brother was 
dead and his only child and two grand- 
children (children of that only child) 
were living. Decedent Estate Law Sec- 
tion 47-a provides that when a bequest 
is made to “issue,” and the will contains 
no contrary direction, issue shall take 
per capita if they are in equal degree 
of consanguinity to their common an- 
cester, but if they are in unequal degree 
they shall take per stirpes. The brother’s 
child contended that Section 47-a applies 
to the remainder to “descendants” which 
would result in all of the deceased 
brother’s share passing to his child. 

HELD: At common law there was a 


presumption that “issue” or “descend- 
ants” take per capita. Section 47-a re- 
verses this presumption for gifts to “is- 
sue” but the Section was not intended 
to cover gifts to “descendants,” so that 
the common law presumption that “de- 
scendants” take per capita still stands. 
The will does not disclose that testator 
intended a stirpital distribution so as 
to overcome common law presumption. 


FIDUCIARIES — Prima Facie Conflict 
of Interest Justifies Preliminary In- 
junction Restraining Trustees from 
Sale of Stock 


Rhode Island—-Supreme Court 

Sinclair v. Industrial National Bank of Provi- 

dence, 153 A. 2d 547. 

This was an action by a contingent 
beneficiary of two trusts to enjoin a 
trustee bank and the other trustees of 
this and other trusts from selling stock 
in the Outlet Company, a large depart- 
ment store in Providence, which consti- 
tuted the bulk of the corpus of the 
five trusts. The Superior Court granted 
a preliminary injunction. The contingent 
beneficiary pointed out among other 
things that upon the death of the in- 
come beneficiary, provided he was then 
living and had attained the age of forty 
(which he would if he lived three and 
a half years), the principal of the two 
trusts would be paid to him free and 
clear of all trusts. 


The evidence tended to show that the 
five trusts held a majority of the stock 
of the Outlet Company and constituted 
voting control of the corporation, that 
the bank had loaned money to a present 
beneficiary of two of the other trusts 
to pay her living expenses, that such 
beneficiary had pledged stock in the 
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Outlet Company as security for such 
loan and that its amount had been in- 
creasing steadily, and that a higher offer 
for the stock had been received but the 
bank had refused to accept or consider 
the higher offer. 

HELD: The evidence is sufficient to 
make a prima facie case that there was 
a conflict of interest between the bank 
as trustee and its interest as pledgee, 
and that the bank and the other trustees 
had not performed their fiduciary duty 
to obtain the highest available price for 


‘the stock. This was sufficient to warrant 


the granting by the Superior Court, in 
its sound discretion, of a preliminary 
injunction restraining the trustees from 
carrying out their contemplated sale of 
stock. 


Declaring that a trustee has a duty 
of undivided loyalty to the trust and to 
its beneficiaries, the majority of the 
court attached great importance to the 
fact that the trustee bank was also a 
creditor and pledgee of a block of shares 
of the Outlet Company stock and thus 
a question would be raised as to whether 
the trustee’s decision to sell the stock was 
in its own interest as a lender, creditor 
and pledgee rather than in the interest 
of the beneficiaries of the trust. 

Condon, C. J. dissented on the grounds 
that the trustees performed their duties 
with skill, prudence and the utmost good 
faith, that the contingent beneficiary was 
claiming an interest which under the 
trust the trustees were not bound to 
serve, that if there was a conflict of 
interests it was one created by the set- 
tlors themselves and hence the undivided 
loyalty rule did not apply, and expressed 
concern over the possibility that the 
majority opinion might cast confusion 
and doubt as to the proper administra- 
tion by a trustee of multiple trusts. 


JURISDICTION — Facts Indicated In- 
tent of Decedent to Change Domi- 
cile 

Missouri—Supreme Court 
In re Toler’s Estate, 325 S.W. 2d 755. 


Mr. Toler died intestate in 1956 in a 
hospital in Louisiana. He was _ born, 
reared and educated in Missouri, except 
for his Law School training which he ob- 
tained at Vanderbilt University in Ten- 
nessee, He was admitted to the practice 
of law in Missuori in 1923 and contin- 
ued to pay his Bar dues until his death 


but did not engage in the practice of | 


law after 1937. For about nineteen years 
before his death Mr. Toler did not 
physically reside in Missouri and re- 
turned only occasionally for short pe- 
riods. After 1953 he lived in New Or- 
leans, in hotel rooms. Shortly before his 
death Mr. Toler married a lady who be- 
came his widow and sought to obtain 
letters of administration on his estate 
in a Missuori Probate Court. The cause 
was transferred to the Circuit Court 


which found that Mr. Toler’s domicile 
was not in Missouri at the time of his 
death and that the petition for the ap- 
pointment of an administrator in Mis- 
souri should be dismissed. The widow ap- 
pealed. 

HELD: Affirmed, There was no ques- 
tion but that Mr. 
origin was in Missouri. However, a per- 


son who is of age and not under some | 
legal disability may change his domicile | 


and thereby acquire a domicile of choice, 
In order to do so it is necessary that 


intention to remain there either perma- 
nently or for an indefinite time without 
any fixed or certain purpose to return 
to the former abode. If the physical 
presence and the intention concur even 
for a moment the change of domicile 
takes place. 

While physical presence in the new 
place is required, it is not essential that 
there be established a home in*the gener- 
ally accepted meaning of that term ina 
particular building. 

There could be no question but that 
subsequent to 1953 Mr. Toler was physi- 


cally present in Louisiana. His acts and | 


utterances indicated the intent to estab- 
lish his domicile there. Mr. Toler main- 
tained a _ regular dwelling place in 
Louisiana. He obtained a driver’s license 
in Louisiana and registered his automo- 
bile there. He also registered as a voter 
in Louisiana. He maintained his check- 
ing account in Louisiana and filed State 
Income Tax returns upon which he 
stated that he was a resident of Louis- 
iana. When in 1955 the State of Mis 
souri sought to collect income tax for 
1951, he wrote to his attorney that he 
had never had any intention of being 
a resident of Missouri since 1953, that he 
fully intended to locate permanently in 
Louisiana. The fact that Mr. Toler may 
have made the statements to his attorney 
in connection with an attempt to avoid 
Missouri taxation did not affect his 
actual intention to make Louisiana his 
home. If the intent is present, the pur- 


pose of changing the domicile is unim- | 


portant. 


LirE TENANT & REMAINDERMAN — 
Widow’s Renunciation Accelerated 
Remainder 


Utah—Supreme Court 
Auerbach v. Samuels, 342 P. 2d 879. 
—Staff Digest 


Will placed the residue of the estate i 
trust, income to be paid to testator’ 
wife for life and upon her death, to his 
son for life, except that if the son # 
the time of the wife’s death (or testator’ 
death should the wife predecease him) 
shall have reached the age of 45 yeal’ 
the trustees were directed to pay ov@ 
to him two-thirds of the principal % 
if only 30 years of age at that tim 


TRUSTS AND Esrats 


Toler’s domicile of | 


mne- 
ized 
inti 
smc 
(eiV 
15, | 
oul 
fo t 
the 
bala 
of 
prin 


§ livir 
there shall be actual personal presence | 
in the new place and also the present 


liviz 


not 
esta 
to 1 
lowe 
eff ec 
the 


# tion 
# thos 


wo- 


some 
teste 


B: li 


jays 
nay 


if ec 
ind 
teste 
afte: 
jury 
the t 
tor 

prin 
til h 
He 

woul 


issue 
the 

only 
objec 
prov 
more 


gran 
the - 
pring 
ment 





son’s 





the 1 
and | 
ing t 
mani 
tion 
such 


Pow 


te 


Beotl 
lect) 
The 


De re 





his 
ap- 
lis- 
ap- 


). 
t Digest 
ate in 
-ator’s 
to his 
son at 
tator's 

him) 
yeals, 
y over 
yal ot; 

time, 


STATES 

















we-third. The will further author- 
ged the trustees, in their discretion, “to 
mticipate payment of the principal 
smounts” which the son is entitled to re- 
ive at the respective ages of 30 and 
5, but such anticipated payments, which 
ould be made at one time or from time 
fo time, are not to exceed one-third of 
the principal before, nor one-half of the 









@ialance, after the son reached the age 





of 30. Upon the death of the son the 
principal is to be paid over to his then 
living issue, and if none to testator’s 






living sisters. 





The question presented is whether or 
not a release by the widow of her life 
estate would accelerate the son’s right 
to receive income and principal. The 
lower court held that the release would 
dfectuate an acceleration. Appellants, 










@ the sisters, contend that this interpreta- 





tion would extinguish their rights and 
those of any unborn issue of the son to 
two-thirds of the trust estate. 

HELD: Affirmed. Although there is 
ome authority apparently in conflict, a 
estamentary trust, which provides for 
i life estate followed by a remainder 
jayable upon the death of the life tenant, 
nay be accelerated upon the release and 
fermination of the precedent life estate 
iff consistent with the terms of the will 
ind not contrary to the intent of the 
estator. The provision as to distribution 
wfter the wife’s death was not for the 
jurpose of determining beneficiaries at 
the time of such death, because the testa- 
tr provided that the distribution of 
principal to the son should not occur un- 
til he attained the ages of 30 and 45. 
He obviously contemplated that this 
would occur after the wife’s death. 

Provision for appellants of the unborn 
issue of the son, should he predecease 
the widow, were remote contingencies 
only to be fulfilled if the testator’s main 
objective failed, namely to adequately 
provide for his wife and son. Further- 
more, the trustees are specifically 
granted the authority upon the death of 
the wife to anticipate payment of the 
brincipal to the son prior to his attain- 
ment of the specified ages. This is in- 
licative that the postponement of the 
son’s enjoyment was to adequately pro- 
vide for the wife. Phrases such as “at 
the time of the death of my said wife” 
and “the income to be paid for and dur- 
ing the term of her natural life” do not 
manifest an intent contrary to accelera- 
tion upon renunciation by the holder of 
such prior interest. 








































PowERS — Limitations — Power to 
Pay Principal Does Not Give Trus- 
tees Power to Terminate Trust 


New York—Court of Appeals 
Kemp v. Patterson, 6 N.Y. 2d 40. 


in 1934, the settlor (a resident of 
Sc itland and married to a British sub- 
et) created a living trust in New York. 
The trustees were New Yorkers and in 
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the instrument it was stated that the 
trust was to be governed by New York 
law. After the settlor’s death and her 
daughter’s attaining age 21, all of the 
income was payable to the daughter to- 
gether with “so much of the principal 
sums of this trust from time to time as 
the Trustees may deem for the interest” 
of the daughter. The daughter was born 
in Great Britain and lives in Scotland 
with her husband and children. She re- 
ceives trust income of about $35,000 an- 
nually, which is taxed at high British 
rates, and upon her death a British death 
duty of 65% will be assessed against 
the trust principal. Upon the daughter’s 
death the corpus is to pass to her then 
living issue and in default thereof to 
others. 

The trustees propose to pay all of the 
trust principal to the daughter now, 
which would produce tax savings as fol- 
lows: the income from the property 
would not be subject to a 50% surtax 
in the daughter’s hands and the principal 
could be given to the daughter’s child- 
dren free of the 65% death duty. The 
Supreme Court’s approval of the pro- 
posed distribution was reversed by the 
Appellate Division. 


HELD: Appellate Division affirmed. 
The power to give principal to the in- 
come beneficiary does not give the trus- 
tees power to terminate the trust. While 
there may conceivably be a situation 
where the trustees could use all of the 
principal for the daughter’s best inter- 
est, the circumstances presented do not 
permit such exercise of the power to dis- 
tribute principal, 


PowERS — Limitations — Trustee 
Properly Required Use of Annuities 
for Beneficiary’s Support Before 
Expending Trust Funds 


Virginia—Court of Appeals 
Smith v. Gillikin, 109 S.E. 2d 121. 
—Staft Digest 


The only surviving child of testatrix 
was a helpless incompetent from his 
birth. She cared for the son more than 
forty years until her death in 1938. In 
1933 and 1934 testatrix purchased three 
annuity contracts providing for an an- 
nuity of $506 per month to herself for 
life and after her death to her son for 
life. Her will, dated in 1938, devised all 
her property in trust “to expend the net 
income or so much thereof as may be 
necessary or proper for the support and 
comfort of my said son in the situation 
in life which he has occupied during my 
life. In the event the net income shall 
not be sufficient I authorize my executors 
to expend any or all of corpus.” On the 
death of the son the residue after the 
payment of some legacies went one- 
third each to the son’s nurse, a niece- 
in-law, and a niece. 


After the death of testatrix the court 
appointed committees to expend such 





money as might come into their hands 
for the incompetent. Accordingly, to the 
time of his death in 1956, the committees 
used for the support and maintenance of 
their ward all of the monthly annuity 
payments. These payments were supple- 
mented in considerable amounts from 
time to time by the executors from the 
income of the trust. An unexpended bal- 
ance of income from the trust of ap- 
proximately $32,000 was accumulated. 

Collateral kindred of the incompetent 
now claim that his support and mainte- 
nance should have come entirely from 
the trust fund, leaving the monthly an- 
nuity payments to accumulate as the per- 
sonal estate of the incompetent to be dis- 
tributed to his heirs-at-law on his death. 
The trial court found that the executors 
in determining the amount of income 
necessary or proper to be expended from 
the trust fund were entitled to require 
the committees first to expend for that 
purpose the monthly payments from the 
annuities; and neither the surviving com- 
mittee nor the estate of the incompetent 
was entitled to any reimbursement from 
the trust estate on that account. 

HELD: Affirmed. When testatrix ex- 
ecuted her will she knew that four years 
before she had purchased the annuities. 
She must have known from experience 
that the $506 a month from them would 
not be enough for the support and com- 
fort, the luxuries and conveniences that 
she had provided for her son while she 
lived. It would be wholly unrealistic to 
conclude that when she directed her ex- 
ecutors to expend from the property she 
devised to them “so much thereof as 
may be necessary or proper” for the sup- 
port, comfort and all reasonable luxuries 
and conveniences of her son, she did not 
have reference to so much as was neces- 
sary or proper in view of the monthly 
annuities she had already provided for 
that very purpose. She meant to create 
no estate in her helpless son. He had no 
use for property except as it could be 
used for him by others. 


REVOCATION — Will Held to Envis- 
ion Future Marriage 


Connecticut—Supreme Court of Errors 
Czepiel v. Czepiel, 151 A. 2d 878. 
—Staff Digest 


Testator, a widower with two children, 
executed a will in which he devised cer- 
tain realty, worth about $11,500, “to 
my children, now or later born . . . sub- 
ject to the restriction that if I leave a 
widow, said widow is to have the life 
use” thereof. He specifically declared that 
the use of the words “child or children” 
meant “later born children as well as 
those now born.” The residue (about 
$238,500) went to the testator’s chil- 
dren. Subsequently testator married 
plaintiff, a woman whom he had not yet 
met at the time of the execution of the 
will. No children were born of this mar- 
riage. Plaintiff claimed that by the mar- 
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riage the will was revoked under §45-162 
of the 1958 Revision which states that 
if, after the making of a will, the testator 
marries or a child is born to the testator 
or a minor is legally adopted by him, 
and no provision has been made in the 
will for such contingency, the will is 
revoked. 


HELD: The will was not revoked. 
Testator envisioned the contingency not 
only of his remarriage but of his there- 
after having children. Moreover, there 
was not mere prevision of, but provision 
for, both contingencies, Plaintiff’s claim 
that the prevision by the statute must 
be prevision of the possibility of mar- 
riage to the particular person married 
is not valid. The obvious purpose of the 
statute is to ensure that the contingency 
of marriage will not be overlooked in the 
drafting of a will, not that adequate pro- 
vision be made for a spouse. The statute 
does not require that a testator evaluate 
the merits, as an object of his bounty, of 
a particular person, whether spouse or 
afterborn child. 


SPOUSE’s RIGHTS — Prenuptial Agree- 
ment Barred Widow from Estate 
and Administration 


Ohio—Supreme Court 


Troha v. Sneller, 169 Ohio St. 397, 159 N.E. 2d 
899. 


Before their marriage in 1946, Phillip 
Troha and Paulina Yerkic, each an adult 
owing substantial property and having 
grown children by prior marriages, en- 
tered into a prenuptial agreement where- 
by each relinquished all rights in the 
property of the other, including rights of 
dower, distributive share, and all rights 
or claims in or to the estate of the other 
“which may arise or accrue by virtue of 
said marriage.” In 1957, while the hus- 
band and wife were on a European trip, 
the husband died. His widow, plaintiff 
herein, continued on her trip and did 
not return to the United States for three 
months. 

In the meantime, the decedent’s daugh- 
ter applied for letters of administration 
and was appointed administratrix. The 
widow thereafter filed an action to re- 
move the administratrix and an action 
for a declaratory judgment as to her 
rights in the property of her deceased 
husband. The Court of Appeals held that 
by her conduct and her protracted ab- 
sence the widow forfeited any rights she 
might have had to administer her hus- 
band’s estate and that, under the terms 
of the prenuptial agreement, she pos- 
sessed no interest in the estate which en- 
titled her to administer it. The Court of 
Appeals also held that she had relin- 
quished all property rights in her hus- 
band’s estate by virtue of the agreement. 


HELD: Affirmed. The prenuptial 
agreement was intended to deprive the 
surviving spouse of the special benefits 
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conferred by statute, and there is no 
public policy, statutory enactment or 
court decision which would prevent the 
parties to such an agreement, situated 
as were the persons in this case,-from 
cutting one another off entirely from any 
participation in the estate of the other 
upon the death of either. The widow was 
therefore barred from any part of the 
husband’s estate, including the special 
benefits conferred on the widow by 
statute and the privilege of administer- 
ing the estate. 


SPOUSE’S RIGHTS — Separation De- 
cree Does Not Bar Husband’s 
Rights in Estate 


Florida—District Court of Appeal, 2d Dist. 
Kreisel v. Ingham, 113 So. 2d 205. 


Decedent’s sister petitioned the probate 
court to remove the husband of the de- 
cedent as administrator of the estate 
and to estop him from inheriting the 
estate of his deceased wife. The motion 
was based upon the fact that decedent 
and her husband had lived apart under 
a decree of separate maintenance for 
some fifteen years prior to decedent’s 
death, during which period plaintiff had 
no knowledge of her husband’s where- 
abouts, nor had she received any funds 
in accordance with the provisions of an 
outstanding support money order. Plain- 
tiff relied on the earlier Florida case of 
Doherty v. Traxler, Fla., 1958, 66 So. 2d 
274. 


HELD: The fact that the defendant 
husband had been living apart from his 
deceased spouse under an order of 
separate maintenance and was _ delin- 
quent in support payments thereunder 
does not prevent such surviving spouse 
from inheriting from the deceased spouse 
under the laws of descent and distribu- 
tion in Florida. Florida has no statute 
controlling the effect of such misconduct 
by a spouse or other beneficiary upon 
his right to inherit. In the Doherty case 
the husband had lived with his wife only 
24 hours after the marriage, which had 
never been consummated, and had there- 
upon departed to contract a bigamous 
marriage with another woman, whom he 
had lived with for twenty years prior to 
his legal wife’s death. The Doherty case 
is to be distinguished as an extreme case, 
based primarily on the fact of the 
bigamous second marriage. 


TAXATION — Estate & Inheritance — 
Contribution Between Inter Vivos 
Trustee and Inter Vivos Transfer- 
ees 


Maine—Supreme Judicial Court 
Bragdon v. Worthley, 153 A. 2d 627. 


On May 22, 1950 testator, by means 
of an inter vivos trust, conveyed to the 
plaintiff trustee and herself assets for 
the eventual benefit of certain persons. 


On January 8, 1951 she executed a will 
in which she gave the residue of her 
estate to the remaining or _ successor 
trustees under the 1950 indenture. Be- 
fore her death in 1952 testator made 
substantial gifts to the same persons 
who were beneficiaries under the trust. 

The executor of her estate, after pay- 


ment of debts and expenses, was left | 


only $578, patently not enough to pay the 
Federal estate tax of $78,329, which 
figure resulted from the inclusion of 
the trust assets and the inter vivos gifts 


within the estate for Federal estate tax | 


purposes. The plaintiff trustee, second- 
arily liable for the tax, paid the whole 
amount and brought this bill in equity 


to determine whether he was entitled | 


to a pro rata contribution towards the 
estate tax from the inter vivos trans- 


ferees. The contribution sought was to : 


be based upon the value of the assets 
received by the transferees, which assets 


were included in the taxable estate of | 
the testator but which did not pass by [| 


virtue of the original trust indenture, 


HELD: The trustee was entitled to 


equitable contribution from the _ inter 
vivos transferees. The equity for contri- 
bution arises wherever one of several 
parties, liable to a common debt, dis- 
charges the same for the benefit of all. 
Maine, recognizing the doctrine of 
equitable contribution, places the ulti- 
mate burden of estate taxes upon each 
part of the taxable estate. Every bene- 
ficiary must bear a pro rata share of 
the tax unless the testator designates a 
certain portion of his estate from which 


the tax should be paid. The testator in | 


this case, however, expressly directed 
the trustee to pay estate taxes upon 
trust assets only and so the trustee was 
under no obligation to pay the estate 
tax on non-trust property. Since the 


trustee, as one of several persons sever- | 
ally liable for the estate tax, paid that | 
tax for the benefit of all those persons | 
receiving taxable estate proerty, he was | 
entitled to equitable contribution. Money | 


judgments were awarded the trustee ac- 
cordingly. 


TAXATION — Estate & Inheritance — | 


Federal Estate Tax Payable from 
Residuary Estate but Contrary In- 
struction of Testator to be Given 
Effect 


New Jersey—Superior Court 


National State Bank of Newark v. Nadeau, 153 
A. 2d 854. 


Decedent left one-half of his adjusted 
gross estate, as finally determined fo 
Federal estate tax purposes, to his wife. 
He further provided that wife was to 
be exonerated from payment of an) 
Federal estate taxes or New Jersey in- 
heritance taxes. As to all other legatees 
and devisees, taxes were to be appor- 
tioned pursuant to laws of state. R« sidu- 
ary legatees appealed from judgmen* de- 
termining inheritance tax. 
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HELD: Affirmed. In absence of con- 
gary intention expressed by testator, 
federal estate tax is payable in same 
nanner as are other debts and adminis- 
tation expenses, namely, from residuary 
state. Only state transfer inheritance 
ind Federal estate taxes attributable to 
roperty not passing under will are to be 
portioned. Pursuant to expressions in 
vill balance of Federal estate taxes is 
4 be borne by residuary estate and New 
FJersey transfer inheritance tax levied on 
widow’s share of estate is to be paid 
from residue. 
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| TAXATION — Estate & Inheritance — 

| Tax Clause in Will Did Not Free 
Inter Vivos Trust from Liability 


South Carclina—Supreme Court 


Myers vs. Sinkler, 110 S.E. 2d 241. 


Testatrix in 1936 conveyed real estate 
4 a trustee to pay the income to her- 
Helf for life, and after her death, to 
Jertain of her sisters, and upon the death 
i iff the last survivor of them, to their 
Gauildren per stirpes. Testatrix died in 
957, and by Item II of her will directed 
that “all inheritance” transfer and es- 
ate taxes, state and federal, imposed 
gainst my estate upon any of the leg- 
Ficies or bequests under this will, shall 
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Hie paid out of my residuary estate as 
7 expense of administration, in order 
Wthat all legacies and bequests made by 


my will shall be free from same.” 
The question was whether in the ab- 
ysence of statute or express direction in 











‘12 ‘either the trust deed or the will, the 
ted jultimate burden of estate and inheri- 
ar ‘| tance taxes should be borne by the 
wat |residuary probate estate or ratably by 
tate }both probate and non-probate estates. 
bag I lower court ruled for apportion- 
mae (feet 
sons |{ HELD: Affirmed. Item II was con- 
was /§terned with taxation in respect of the 
mey |§)robate, but not the non-probate, estate 
ac- |find the taxes should be ratably appor- 
Jioned between the two estates. There is 
Fo statute in South Carolina requiring 
>— (fr forbidding apportionment of the ulti- 
rom |#mate burden of the tax by the probate 
In- |§’nd non-probate estates, and the will 
ven [Jloes not specifically direct how taxes 
Jshall be paid, so the court must deter- 
Juine the testatrix’ intention from the 
aT language of the will and the surround- 
} 2g circumstances which in this instance 
ten thowed that testatrix did not intend to 
’ for | tequire that the tax on the non-probate 
Bt hig | state should be paid by the residuary 
ia state. 
an} Appellant’s contention that the courts 
-in- te without power in the absence of 
tees tatute to decree apportionment, on the 
por- & round that such would be an invasion 
idu- (qt the field of legislation, without merit. 
+ ie the doctrine of equitable apportionment 





’ simply one version of the familiar 
laximum that “equality is equity.” 
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WILLs — Construction — After Ac- 
quired Cash Did Not Pass by Resid- 
uary Clause 


Pennsylvania—Supreme Court 
Bigony Estate, 397 Pa. 102. 


Testatrix gave “all the rest, residue 
and remainder of my estate, consisting 
of securities, stocks, bonds and mort- 
gages” to her sister in trust for life, 
with right to consume, and at her sis- 
ter’s death, the securities or those in 
which the sister may have invested, were 
given to testatrix’s nephews. The sister 
consumed all of the assets existing at 
testatrix’s death, but three years after 
testatrix’s death the estate secured cash 
from another estate of which $5,300 re- 
mained after the sister’s death. The 
lower court held that there was an in- 
testacy as to the cash. The nephews ap- 
pealed. 


HELD: Affirmed, A general residuary 
clause would include the after acquired 
cash, but the language of this clause 
shows an intent to limit the clause to 
the assets known to testatrix, i.e. securi- 
ties, stocks, bonds and mortgages. There- 
fore, the after acquired property was 
not disposed of by the residuary clause 
in this will and, as to it, the testatrix 
died intestate. 


WILLs — Construction — Disposition 
of Remainder on Death Without Is- 
sue 


Colorado—Supreme Court 


State of Colorado v. Rogers, decided Sept. 8, 
1959. 


Decedent created a testamentary trust 
of a portion of his estate, and as to 
such portion provided that the trustee 
should pay the income to his daughter, 
Una, during her lifetime, and upon her 
death pay over the principal to her 
issue then living, if any, and if she 
had died without issue surviving to 
the decedent’s two sons or their issue 
then living. The decedent’s heirs at his 
death in addition to Una were his widow, 
who predeceased Una, and the two sons 
who predeceased Una without surviving 
issue. Una died without surviving issue 
leaving a last will and testament, dis- 
posing of her estate, and this is a con- 
test to determine whether the reversion- 
ary interest in the trust passed under 
Una’s will or to those persons who would 
be the decedent’s heirs had he died at 
the time the trust became distributable. 


HELD: The undisposed of reversion- 
ary interest in the trust passed to de- 
cedents heirs at law ascertained as of 
the time of his death, that is to say, his 
widow, his two sons and his daughter 
Una, and if the court determines that 
the widow and the two sons died intes- 
tate without other heirs, this entire in- 
terest vested in Una as the sole heir 
of the widow and the sons, and would be 
disposable by her will. 





WILLs — Construction — Pay and 
Divide Rule Abolished 


Pennsylvania—Supreme Court 
Dickson Estate, 396 Pa. 371. 


Testator died in 1915 leaving a will 
in which he established a trust for the 
life of his son, Arthur, for life and 
upon Arthur’s death without issue, to 
transfer the principal to nieces living at 
testator’s death. Arthur’s life interest 
was sold in bankruptcy proceedings in 
1932. Five of the seven nieces died in 
Arthur’s lifetime. Arthur died in 1957, 
and his executors claimed that his estate 
was entitled to five-sevenths of the prin- 
cipal by virtue of an intestacy caused by 
the death of the nieces on the basis of 
the Pay and Divide Rule, the effect of 
which would be to make the gifts to the 
nieces contingent upon their surviving 
Arthur. The Court dismissed the claim. 


HELD: Affirmed. The gift to the nieces 


was a transmissible contingent interest 


which vested on the death of Arthur 
without issue. Whatever may have been 
the justification for the Pay and Divide 
Rule, it has vanished, leaving in its wake 
a welter of conflict and confusion. Moved 
by the experience of the past and a de- 
sire to eliminate confusion for the fu- 
ture, the Rule is henceforth to be taken 
as abolished. 


WILLs — Construction — Remainder 
Vested Subject to Divesting Condi- 
tion 

Rhode Island—Supreme Court 
Sawyer v. Poteat, 153 A. 2d 541. 


Testator died 1890. The residuary pro- 
visions of his will gave a life estate to 
his youngest child, Ednah, who died in 
1958, and the remainder upon her death 
as follows: 


“one third (4%) thereof to the female 
children of my daughter, Maria . . .; one 
third (44) thereof to the female children 
of my son, Wendell . . ., and one third 
(144) thereof to the children, irrespective- 
ly of sex, of my son, Jesse ... but, in case 
my said daughter, Ednah, shall marry 
and have issue, then my will is that her 
children, irrespectively of sex, shall share 
in my estate and that they shall have 
one fourth (%4) thereof, and each of the 
other sets of grandchildren one fourth 
(144) instead of one third (44) as above 
specified — If there shall be no female 
children of my daughter, Marie and of 
my son, Wendell, living at the time of 
the determination of my  daughter’s 
(Ednah) estate, then I direct that the 
male children of my said daughter and 
son shall be entitled to their (the female 
children’s) share—” 


The testator was survived by female 
children of Maria and Wendell and by 
children of Jesse and, although some 
of them died thereafter, at least one 
child of each of the said three children 
was living at the termination of the 
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trust. Ednah never married and it was 
argued that only those living at the 
termination of the trust were entitled to 
share the trust principal. 


HELD: The remainder to the grand- 
children was a remainder which vested 
at the decedent’s death subject to di- 
vestment. The will provides for a re- 
mainder in unqualified terms which, 
without more, would clearly operate to 
vest the remainder immediately upon the 
death of the testator. The subsequent 
conditions of survival and the provision 
as to the opening of the class to take in 
after-born members showed that the 
testator intended, under certain circum- 
stances which did not happen, to divest 
‘a previously vested gift. Where an in- 
terest is given in terms which indicate 
an immediate vesting and, following the 
description of the gift, words are added 
making the gift conditional, the gift is 
vested subject to a divesting condition. 
The postponement in the remainder re- 
lated only to the time of enjoyment, and 
not to the time of vesting. 


Two judges dissented on the ground 
that the testator’s intent was clear, hence 
there was no need to resort to the 
eanons of construction. It was their 
opinion that the will postponed vesting 
of the remainder until the termination 
of the preceding life estate. 


A828 A 


e JAMES E. DorsEy, T&E’s legal con- 
tributing editor for Minnesota since 
1935, died last month after sustaining 
injuries while on a hunting trip. Through 
the years of faithful and accurate re- 
porting, his digests of fiduciary deci- 
sions from this state were a model of 
conciseness and yet comprehensive. The 
editors mourn his passing. 

Succeeding Mr. Dorsey will be David 
R. Brink of the same firm, Dorsey, 
Owen, Scott, Barber & Marquart, of 
Minneapolis. 


A AA 


e The 12th Annual Federal Tax Confer- 
ence of the University of Chicago Law 
School will be held October 28-30, at the 
Prudential Building Auditorium. The 
opening session will feature an address 
by the Honorable Dana Latham, U. S. 
Commissioner of Internal Revenue. Other 
topics to be covered in the three-day 
meeting include trust problems and a 
discussion of the pros and cons of the 
proposed changes in the taxation of cor- 
porate distributions and adjustments. 





ERRATUM 


California Senate Bill 274, reported 
in the July issue, p. 719, was vetoed 
by the Governor. The bill would have 
allowed life insurance to be made pay- 
able directly to a testamentary trus- 
tee. 











e INDEX TO ADVERTISERS « 


BANKS and TRUST COMPANIES 


Birmingham ALABAMA 

ee ON OU os cnet cs. elec ccetace 988 
Phoenix ARIZONA 

First National Bank of Arizona ........................ 985 
eee rre 968 
Los Angeles CALIFORNIA 

Citizens National Bank ........:........................... 958 
mime seeurence & Trust. Co. ...:.......:.000.2:.22...... 935 
San Diego 

First National Trust & Sevings Bank ............ 1019 
San Francisco 

No ee ee 943 
Bank of America NT&SA ..................---...------+- 947 
Cm COLORADO 

Denver United States National Bank ............ 999 
Hartford | CONNECTICUT 

Hartford National Bank & Trust Co. ............ 967 
New Haven 

Second Seetionel Bank ...........:...:.....:.....-.--.....0 957 
Union & New Haven Trust Co. .................... 1019 
Stamford 

eee Loumtey Tres Co. ...........<.............- 976 


National Bank & Trust Co. of Fairfield County 991 








Wilmington DELAWARE 

Re eae Pe ee Ree 

Delaware Trust Co. 

WOME, IE eo oo nosso cane ds nsecasenicnackoce 951 

DISTRICT OF COLUMBIA 

Washington 

American Security & Trust Co. ........................ 1068 

Danédin FLORIDA 

PEM. MOMNONONL © TOMI ooo cc cicceesceciesnnaas, caaccnssann 1024 

po GEORGIA 

PE Se a 961 

thai ILLINOIS 

American National Bank & Trust Co. ............ 965 

Cea. Pie Oe  BOUNt Coy... 2252.00 50n ek 937 

City National Bank & Trust Co. .................... 923 

IE SIE MII aso osssi sas iccnsceiccac ans <casodaees 963 

Louisville KENTUCKY 

Citizens Fidelity Bank & Trust Co. ................ 996 

Baltimore MARYLAND 

Fidelity-Baltimore National Bank .................. 982 

BAUR ROU TINE cs Sa cece cctincessnocnccesistect 979 

Boston MASSACHUSETTS 

Boston Safe Deposit & Trust Co. ................ L003 

Pemcones «Geewent Tank ....-.....:..........1..2.-c.c00 1001 

Gld Coley Trust Go. -...-..::;....-c...-.-.2..5.4 3rd Cover 

Minneapolis MINNESOTA 

i STE, SARE PTT TCT Ree LT Pe 1006 

re MISSISSIPPI 

Deposit Guaranty Bank & Trust Co. .............. 977 

—e™ MISSOURI 

Mercantile Trust Co. ......... 

St. Louis Union Trust Co. 

oo NEVADA 

First National Bank of Nevada ........................ 1002 

Morristown NEW JERSEY 

Trust Company of Morris County .................... 1017 

Newark 

Deemer weasom ‘Semet Co. .......-...-..2..0..-...2...00 925 

National Newark & Essex Banking Co. .......... 938 

NO eee 1059 

Princeton 

Prmeston Bank & Trust Co. .................:.......... 1000 

Summit 

MII NINN 5 iach tst phe Gat ecnch icanescdachuah 989 

New York NEW YORK 

EE a OO ee eee 4th Cover 
erent A. 2's 971 


Brown Brothers Harriman & Co. 
Chase Manhattan Bank . : 
First National City Trust Co. 
Irving Trust Co. 
Morgan Guaranty Trust Co. 
Syracuse 

Marine Midland Trust Co. of 





UN TO ne dncene 929 
Cincinnati OHIO 
RNS, anc co oaceadeacdacdctescnssntonnsncepesensaess 942 
Cleveland 
I I Is seo Sten cnn <:cenahakegenceserasknon 1029 
ES SEER eee ee erent 966 










PENNSYLVANIA 

Philadelphia 

Fidelity-Philadelphia Trust Co. ..................... . 998 
Girard Trust Corn Exchange Bank ............. . 927 
Liberty Real Estate Bank & Trust Co. ......... . 956 
Provident Tradesmens Bank & Trust Co. ........1025 
Pittsburgh ; 
Pittsburgh National Bank. ............................. - 91558 
Reading : 
Berks Tine Insurance Co. ae ----1045 § 
Providence RHODE ISLAND» 
Industrial National Bank ... ee 
Rhode Island Hospital Fret Cos o-.cececsecccs. 1014 


TENNESSEE 





Memphis 

First National Bank .................... ...1049 © 
Union Planters National Bank 1026 
Dallas TEXAS 
mepublic National Bank .....:...:............<....-.....202 1008 
Fort Worth 

BOP. NINE PRMOIIN  o cicccscccces vein densdcontenencocceuns 986 
Houston 

Houston Bank & Trust Co. ...................... 933 
ne WASHINGTON 

National Bank of Commerce ............................ 990 


Seattle-First National Bank 
WEST VIRGINIA 


Charleston j 
ee 9185 
Milwaukee WISCONSIN : 
First Wisconsin Trust Co. ................--..00-2-000 1009 f 
Montreal CANADA : 
Ee OTE oT ree a 981 
Toronto 2 
Ne EE i en ee ere 1021 § 
BE ee I ot eee es err e ey 993 F 
OTHER SERVICES 

Advertising & Promotion 

es I oaks Ack osc. canes sists stcecctonag 948 
Appraisers & Buyers 

American Appraisal Co. ......................-.- 1003 

Parke-Bernet Galleries, Inc. .......................- 941 
Appraisers & Buyers—Coins 

IN ota snc casiek eeeecec casi ceetonencnent Ola 1027 


Appraisers & Buyers—Oil Properties hie 


Holman-Thomsen 


Corporation & Financial Notices 
American Electric Power Co., Inc. ...........- 
Anaconda Co. 


1052 © 
1033 





Cincinnati Gas & Electric Co. ............ 1043, 1052 
Columbia Gas System, Inc. ....................---- 1051 
Consolidated Natural Gas Co. .................--- 1051 
Federal Paper Board Co., Inc. ................-- 1051 
Goodyear Tire & Rubber Co. ................-...-- 921 
Koppers Company, Inc. ..............-...----- 994-995 
Pacific Gas & Electric Co. ................-.---- 1051 
Southern California Edison Co. ............. 1051 
Utah Power & Light Co] ....................-- 1050 | 
Financial Services : 
Standard Research Consultants, Inc. ...... 992 | 
Heir Tracers 
American Archives Association ........... 2 983 
Tracers Company of America ............ 944 | 
Help & Positions Wanted _........ 1064 | 
Hotels 
ree Mena UNONNINN ce ccecne 1053 | 
ee SS a enenene nen 1048 5 


Insurance 
Connecticut General Life Insurance Co...952-953 
Investment 









Lofit Publications, Inc. 








Burnham and Company ...................----- sect 
Eastman Dillon, Union Secu... - w vv. 103 : 
Halsey, Stuart & Co., Inc. .............-.-.--. = 4 
Johnston Mutual Fund Ine. ................- 1039 § 
Kidder, Peabody & Co. ............------.------- 1037 
Kiem, DMNA Be SOR scsi canes onene ncn nn ence 1039 § 
Merrill Lynch, Pierce, Fenner & Smith . .1054 i 
National Association of Investment Clubs ..1040 i 
North American Securities Co. -.........----- =: : 
R. W. Pressprich & Co. .............-------2--- = i! 
Studley, Shupert & Co., Inc. ..............--- os | 
White, Weld & Co. nee 
Arthur Wiesenberger Co. ............-------- 2nd Cover & 
Publishers ¥ / 
EST SS neeiesenneenerins arse ane te 
Columbia University Press ..............--------- 95 7 
Commerce Clearing House, Inc. .......---- a3 4 
| 
4 








1074 









Trusts AND Es‘: 








The man in Seat 16 is a seasoned traveler 


An oil producer reports new geological findings 
. . . anelectronics manufacturer announces a major 
technological breakthrough ...a chemical com- 
pany unveils a promising new polyester resin... 

In cases like these, Old Colony dispatches ex- 
perienced investment analysts to weigh on the spot 
the effects of such discoveries on these companies’ 
securities, and on the industries they represent. 

Fast, thorough, first-hand investigations are 
essential to investment success. They have helped 
make Old Colony Trust Company the largest trust 
institution in New England. In fact, the largest 
anywhere outside New York City. 


Old Colony’s methods and manners are pro- 
fessional through and through. Bear this in mind 
when you, or your client, require 
trust or investment services. 


OLD COLONY 


TRUST COMPANY 


ONE FEDERAL STREET 
BOSTON 6, MASSACHUSETTS 


Allied with 
Tue First NATIONAL BANK 
oF Boston 





From the Beginning... 


New York’s first bank has been so organized that senior 
officers take a personal interest in meeting requirements. 
You will find this individualized attention especially 

valuable in estate, trust and investment matters. 


Main Office: 
48 Wall St., New York, N. Y. 


175th Anniversary of 
NEW YORK’'S FIRST BANK 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





